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CERTIFICATE. 



Office of the Secretary of State 

OF the State of New York, 

Albany, June 16th, 1881. 

Pursuant to the direction of the act entitled " An act relative to the publi- 
cation of the Laws,^' passed April 12, 1843, I hereby certify that the following 
volume of the Laws of this State was printed under my direction. 

JOSEPH B. CAER, 

Secretary of State, 

In this volume, every act which received the assent of a majority of all the 
members of the Legislature, "three-fifths of all the members of either House '* 
thereof being present, pursuant to section 21 of Article 3 of the Constitution 
of this State, is designated under its title by the words " Three-fifths being 
present." [See Laws of 1847, Vol. I, Chap. 253.] 

And every act which received " the assent of two-thirds of all the members 
elected to each branch of the Legislature," pursuant to section 9 of Article 1 
of the State Constitution, is designated under its title by the words " By a 
two-third vote." [See Laws of 1842, Chap. 306.] 



CHAP. 604. 

an act in relation to the publication of the code of criminal 

Procedure. 

Passed June 14, 1881 ; three-fifths being present. 

The People of the State of New York, represented in Senate and Assembly, 
do enact as follows : 

Section 1. The act to establish a Code of Criminal Procedure, passed at 
the present session of the Legislature, shall be printed and published in a 
separate volume, as volume two of the Session Laws of eighteen hundred and 
eighty-one, but shall not be printed or published in any other manner at the 
exi>ense of the State, or of any county. 

§ 2. This act shall take effect immediately. 



LIST OF OFFICERS. 



** § 4. There shall be prefixed to each yolume of the Sessioa Laws hereafter published the names 
and residoDce of the Governor, Lieutenant-Qovernor, Senators and Members of Assembly, and pre- 
siding officers of both Houses, in office at the time of the passage of the Laws contained in such 
volumes."— l>ato8 of 1R47, fAM.y. 458, sec. 4. 



NAMES AND RESIDENCES 

Of thb Gk>yBRNOR, LiBTrrBNANT-GovERNOB, Senators, Members of Assembly, and 
Prbsidinq Officers of both Houses of the Legislature of the State op 
New York, at the timb of the passage of the Laws contained in this 
Volume. 



NAME. 


Office. 


County. 


Residence. 


Alonzo B. Cornell 


Governor 

Lieut. -Governor, 
Senator 

do X 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

Assemblyman . . 


Albany 

Wyoming 

Queens 

Kinffs 


Albany. 
Attica. 
Glen Cove. 


George G. Hoskins 

John Birdsall 


William H. Murtha 


Brooklyn. 
Brooklyn . 
Brooklyn . 
New York. 


Frederick A. Schroeder. . . . 


Kin&rs 


John C. Jacobs 


Kiners 


Edward Hosran 


^^^ O" ......... 

New York 

New York 

New York 

New York 

New York . .:.. 

New York 

New York .... 
Westchester. . . 

Orange 

Ulster 

Columbia 

Washington 

Albany 

Montgomery . . . 

Warren 

St. Lawrence. . 

Jefferson 

Oneida 

Herkimer 

Broome 

Onondaga 

Cayuga 

Steu&n 

Vates 


Jacob Seebacher ... 

Ferdinand Eidman 

Robert FT. Strahan 

Francis M. Bixbv 


New York. 
New York. 
New York. 
New York. 


William W. Astor 

George H. Forster 

William H. Robertson 

Edward M. Madden 

Charles H. Fowler 

Stephen H. Wendover. .... 
Isaac V. Baker. Jr 


New York. 

New York. 

Eatonah. 

Middletown. 

Kingston. 

Stuyvesant. 

Comstocks. 


W aters W. Braman 

W ebster Wagrner 


West Troy. 
Palatine Bridge. 
Glens Falls. 
Hennon. 
Watertown. 


William W. Rockwell 

Dolphus S. Lynde 

Bradley Winslow 


James Stevens 


Rome. 


Albert M. Mills 


Little Falls. 


Edwin G. Halbert 


Binghamton. 

Syracuse. 

Auburn. 

Bath. 

Dundee. 


Dennis McCarthy 


William B. Woodin 

Ira Davenport .... 

Qeorsre P. Lord 


Edmund L. Pitts 


Orleans 

Wyoming 

Erie 


Medina. 


James Hi Loomis 


Attica. 


Benjamin H. Williams 

liOren B. Sessions 


Buffalo. 


Chautauqua 

Albany 


Panama. 


Miner Gallup 


Westerlo. 



VI 



LIST OF OFFICERS. 



NAME. 



Office. 



Andrew S. Draper . . . . 

Aaron B. Pratt 

George Campbell 

Samuel H. Morgan . . . . 

L. Coe Young 

Samuel H. Bradley . . . . 
Joseph M. Congdon . . . 

Thomas Hunter 

Hector H. Tuthill . . . . 

Albert B. Sheldon 

Milton M. Fenner 

Henry C. Hoffman . . . 
Solomon K. Bemiss . . . . 
Shepard P. Bo wen . . . . 

John E. Gillette 

Alburtis A. Carley . . . . 

William Lewis 

Isaac S. Carpenter 

James E. Dutcher. . . . 
Jeremiah Higgins . . . . 

Prank Sipp 

Arthur W. Hickman . . 

George Bingham 

Harvey J. Hurd 

James W. Sheehy 

* William D. Brennan . 
t Samuel A. Beman . . . . 

David A. Wells 

Joseph W. Holmes 

Orlando L. Newton. . . . 
William D. Gorsline . . . 
Charles R. Skinner. . . . 

Henry Binninger 

John Shanley 

John McTernan 

Lawrence J. Tormey . . 

John M. Clancy 

Thomas J. Sheridai: . . . 

Patrick J. Tully 

John Reitz 

Moses Engle 

Charles H. Russell . . . . 
Richard J. Newman . . . , 
William H. Waring . . . . 
Jaques J. Stillwell . . . . 
Charles A. Chickering. 

Kidder M. Scott '. 

David A. Jackson 

George L. G. Seely 

John Cowles 

Frederick P. Root . . . 
Cornelius Van Buren . . 
Michael C. Murphy . . . 
Constantine Donaho.. 

Thomas Smith, Jr 

John Henry McCarthy . 
Thomas Bogan 



Assemblyman 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 



County. 



Albany 

Albany 

Albany 

Allegany 

Broome 

Cattaraugus . . . . 
Cattaraugus . . . . 

Cayuga 

Cayuga 

Chautauqua . . . . 
Chautauqua . . . . 

Chemung 

Chenango 

Clinton 

Columbia 

Cortland 

Delaware 

Dutchess 

Dutchess 

Erie 

Erie 

Erie 

Erie 

Erie 

Essex 

Franklin 

Franklin 

Fulton 

Genesee 

Greene 

Herkimer , . ... 

Jefferson 

Jefferson 

Kings 

Kings ........ 

Kings 

Kings 

Kings 

Kings 

Kings 

Kings 

Kings . . . . i 

Kings 

Kings 

Kings 

Lewis 

Livingston 

Madison 

Monroe 

Monroe 

Monroe 

Montgomery . . . 

New York 

New York 

New York 

New York 

New York 



Residence. 



Albany. 

Albany. 

Cohoes. 

Cuba. 

Binghamton. 

Glean. 

Gowanda. 

Sterling. 

M^oravia. 

Sherman. 

Fredonia. 

Horseheads. 

Pitcher. 

Plattsburgh. 

Hudson. 

Marathon. 

Hamden. 

Shekomeko. 

Poughkeepsie. 

Buffalo. 

Buffalo. 

Buffalo. 

Lancaster. 

Elma. 

Port Henry, 

Malone. 

Malone. 

Johnstown, 

Wheatville. 

Westkill. 

Miller's Mills, 

Watertown. 

Dexter. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Brooklyn. 

Gravesend. 

Copenhagen. 

Geneseo. 

Oneida. 

Fairport. 

Rochester. 

Brockport. 

Amsterdam. 

New York. 

New York. 

New York, 

New York. 

New York. 



♦ Died March 7, 1881 



f Elected April 6, 1881, vice William D. Brennan, deceased. 



LIST OF OFFICERS. 



Til 



NAME. 


Office. 


County. 


1 

Beaidenoe. 


Matthew Patten 


Assemblyman . . 


New York 


New York. 


Isaac I. Hayes 


do 


New York 


New York. 


John E. Brodsky . 


do 


New York . 


New York. 


.Fohn W. Browning 


do 


New York 


New York. 


Charles E. Brehm 


do 
do 


New York 

New York 


New York. 


Robert R. Hamilton 


New York. 


Louis Cohen 


do 


New York 


New York. 


Arthur D. Williams 


do 


New York 


New York. 


John Murphy. 


do 


New York 


New York. 


Michael J. Dougherty 


do 


New York . . . . 


New York. 


Francis B. Spinola 


do 


New York 


New York. 


James Fanning 


do 


New York 


New York. 


Joseph P. McDonough 


do 


New York 


New York. 


William B. Finley 


do 


New York 


New York. 


Frederick Thilemann, Jr. . . 


do 


New York 


New York. 


William J. Trimble 


do 


New York 


New York. 


William 8. Andrews 


do 


New York 


New York. 


Charles W. Dayton 


do 


New York 


New York. 


William W. Niles 


do 
do 


New York .... 
Niagara ........ 


New York. 


Elijah Adams Holt 


Lockport. 


James Low 


do 


Niagara 

Oneida 


Suspension Bridge. 
New Hartford. 


James Armstrong 


do 


David G. Evans 


do 
do 


Oneida 

Oneida 


Rome. 


Thomas D. Roberts 


Floyd. 


Tiiomas G. Alvord 


do 


Onondaga 


Syracuse. 


Albert Howland 


do 


Onondaga 


Jordan. 


Henry L. Dujjuid 


do 


Onondaga 

Ontario 


Syracuse. 
Canandaigua. 
Newburgh. 
Westtown. 


John Raines 


do 


Joseph M. Dickev 


do 


Oransre 


William H. Clark 


do 
do 


Orange 

Orleans 


Marcus H. Phillips 


Hulberton. 


Patrick W. Cullinan 


do 


Oswego 


Oswego. 


William H. Steele 


do 


Oswego 


Williamstown. 


J. Stanley Browne 


do 


Otsego 


Schenevus. 


David Russell 


do 


Otsego 

Putnam 


Fly Creek. 
Brewsters. 


Samuel H. Everett 


do 


Townsend D. Cock 


do 


Queens 


Locust Valley. 


George E. Bulmer 


do 


Queens 


Jamaica . 


Charles E. Patterson 


do 


Rensselaer 


Troy. 


Richard A. Derrick 


do 


Rensselaer 


Centre Brunswick. 


Barnis C . Strait 


do 
do 
do 


Rensselaer 

Richmond 

Rockland 


Greenbush. 


Erastus Brooks 


West New Brighton. 
Haverstraw. 


John Clearv 


Daniel Peck .* 


do 


St. Lawrence. . . 


Gouvemeur. 


Worth Chamberlain 


do 


St. Lawrence. . . 


Canton. 


Ebenezer S. Crapser 


do 


St. Lawrence. .. 


Stockholm Depot. 


Benjamin F. Baker 


do 


Saratoga 


Ballston Spa. 


Delcour S. Potter 


do 


Saratoga 


Schuylerville. 


Georsre Lasher 


do 


Schenectady . . . 
Schoharie 


Mariaville. 


John J. Dominic 


do 


Gallupville. 


Lewis Beach 


do 


Schuyler 

Seneca 

Steuben 


Tyrone. 
Waterloo. 


Samuel R. Welles 


do 
do 


Charles S. Longwell 


Bath. 


Russell M. Tuttle 


do 
do 


Steuben 

Suffolk 


Hornellsville. 


Everett A. Carpenter 


Sag Harbor. 


Edward H. Pinney 


do 


Sullivan 


Jeffersonville. 


Edward G. Nowlan 


.do 
do 


Tioffa . ; 


Newark Valley. 
Truman sburg. 


Truman Boardman 


6 •••...... 

Tompkins. .... 


George H. Sharpe 


do 


Ulster 


Kingston. 



Vlll 



LIST OF OPPIOBBS. 



NAME. 


Office. 


County. 


Residence. 


Marius Turck 


Assemblyman , - 


Ulster 


Rondout. 


Thomas E. Benedict 


do 
do 
do 
do 
do 
do 
do 
do 
do 
do 
do 




Ulster 


EUenville. 


Benjamin C. Butler 

Hiram Sisson 


Warren 

Washington . . . 
Washington . . . 

Wayne 

Wayne 

Westchester... . 

Westchester 

Westchester . . . 

Wyoming 

Yates 


Tiii7.eme. 
Eagle Bridge. 
Hartford. 
Sodus. 
Macedon. 
Yonkers. 
Rye . 
Peekskill. 


James E. Goodman 

Rowland Robinson 

Addison W. Gates 

William F. Moller 

William H. Catlin 


James W. Husted 


Georflre M. Palmer 


Pike. 


Asa P. Fish 


Dundee. 











PRESIDING OFFICERS AND CLERKS. 



NAME. 


Office. 


County, 


Residence. 


George G. Hoskins 

Georcre H. Sharpe 


President of the 
Senate . ^ 

Speaker of the 
Assembly 

Clerk of the Sen- 
ate 

Clerk of the As- 
sembly 


Wyoming 

Ulster 


Attica. 




Kingston. 
Herkimer. 
Oneonta. 


John W. Vrooman 

Edward M. Johnson 


Herkimer 

Otsego .... 



THE CODE 



OF 



CRIMINAL PROCEDURE 



OF THB 



STATE OF NEW YORK. 



AN ACT 

TO ESTABLISH A CODE OF CKIMINAL PROCEDTTEB. 



Tl)e People of tlie State of New YorJc^ represeidted in Sen^ 
ate and Assembly^ do enact a8 follows: 

PRELTMINAEY PROVISIONS. 

Section 1. Title b£ the Code. 

2. Divisions of the Code. 

8. No person punisliable but on legal conviction. 

4. Crimes, how prosecuted. 

5. Criminal action defined. 

d. Parties to a criminal action, 

7. The party prosecuted known as defendant. 

8. Rights of defendant in a criminal action. 

9. Second prosecution for the same crime prohibited. 

10. Ko person to be a witness against himself in a criminal actkm or 
to be unnecessarily restrained. 

Sbction 1. This act shall be known as the Code of Crim- Title of 
inal Procedure of the State of New York. * ©code. 



1 



CODE OF CRIMINAL PROCEDIfRE 



Diyisiong § 2. This Code is divided into six parts. The first relates 

of the <J ^ ...... 

^^^^' to the courts having original jurisdiction in criminal actions ; 

The second relates to the prevention of crime ; 

The third relates to the' judicial proceedings for the re- 
moval of public officers by impeachment or otherwise ; 

The fourth relates to the proceedings in criminal actions 
prosecuted by indictment ] 

The fifth relates to proceedings in special sessions and 
police courts ; 

The sixth relates to special proceedings of a criminal 
nature. 

No pereop § 3. No pci'sou cau bc punished for a crime except; upon 
Eii'but on leffal conviction in a court having jurisdiction thereof. 

legal con- ^» ^ " 

Tlctlon. 

Crimes, 8 4. A crimc must be prosecuted by indictment, except . 

howprose- ^ , ■■- •' * ^ 

cuted. I Where proceedings are had for the removal of a civil 

officer of the state on impeachment by the assembly for 
^villful or corrupt misconduct in office ; 

2. Where proceedings are had for the removal of justices 
of the peace, police justices and justices of justices' courts 
and their clerks ; 

3. A crime arising in the militia when in actual service, 
and in the land and naval forces in time of war, or which 
this state may keep with the consent of congress in time of 
peace ; 

• 4. Such crimes as are hereinafter or in special statutes 
specified as cognizable by courts of special sessions and 
police courts. 

cwmidai § 5. The proceeding, by which a party charged with a 
defined, crime is accuscd and brought to trial and punishment, is 
known as a criminal action. 

Parties to § 6. A criminal action is prosecuted in the name of the 
action ° people of the State of New York, as plaintiffs, against 
the party charged with crime. 

^known § ^' "^^ P*^*y prosecuted in a criminal action is desig- 
as defend- j^^g^j j^ ^j^jg Qq^q ^ ^^^g defendant. 



OF THE STATE OF NEW YORK. 3 

§ 8. In a criminal action the defendant is entitled • -defendant 

1. To a speedy and public trial ; criminal 

2. To be allowed counsel as in civil actions, or he may ^ ^^' 
appear and defend in person and with counsel ; and, 

3. To produce witnesses in his behalf, and to be con- 
fronted with the witnesses against him in the presence of 
the court, except that where the charge has been prelimi- 
narily examined before a magistrate, and the testimony 
reduced by him to the form of a deposition in the presence 
of the defendant, who has, either in person or by counsel, 
cross-examined, or had an opportunity to cross-examine, 
the witness, or, where the testimony of a witness on the 
part of the people, who is unable to give secuiity for his ' 
appearance, has been taken conditionally according to sec- 
tions 219 and 220, the deposition of the witness may be 
read upon its being satisfactorily shown to the court that 
he is dead, or insane, or cannot with due diligence be found 
in the state. 



§ 9. No person can be subjected to a second prosecution second 

nroseou* 

for a crime for which he has once been prosecuted, and JifJ^game 
duly convicted or acquitted. hibftecP.^^ 

§ 10. No person can be compelled in a criminal action to JJJ*bP®^°° 
be a witness against himself, nor can a person charged SaiMt 

-.1 • 1 i*iii/» 'j* I himself In 

With cnme be sumected, beiore conviction, to any more a criminal 

*' . , ' •' action or 

restraint than is necessary for his detention to answer the ne^"°" 
charge. SSlLS: 



CODE OF GUIMIJSAL PBOOEDUKE 



PART I. 



OF THE COtTRTS HAVING ORIGINAL JURISDICTION IN OpiMINAIi 

ACTIONS. 

Title I. Op the courts of original criminal jurisdic- 
tion IN GENERAL, 
11. Of THE COURT FOR IHE TRIAL OF IMPEACHMENTS. 

III. Of the courts of oyer and terminer. 

IV. Of the city courts. 

V. Of the courts of sessions. 
VI. Of the courts of special sessions and polios 
courts. 



TITLE I. 

OF THE courts OF ORIGINAL CRIMINAL JURISDICTION IN GEK- 

£RAL. 

Section 11. Of tlie courts of original crimixtal jurisdiction. 

Of the § ^1- '^^^ following are the courts of justice in this state 

Sri'SiMi' having original jurisdiction of criminal actions : 
jurtedic- 1. The couri; for the trial of impeachments ; 

2. The courts of oyer and terminer ; 

3. The city courts of Brooklyn, Buffalo, Utica, Oswego 
and Hudson ; 

4. The courts of sessions, in counties other than New 
York ; 

5. The court of general sessions in the city and county 
of New York ; 

6. The courts of special sessions ; 

7. The police courts. 

The courts of special sessions and police courts are 
deemed inferior courts not of record, within the section of 



OF THE STATE OF NEW YORK. 

the Constitution which provides for the removal of justices 
of the peace and judges, or justices of inferior courts not 
of record, and their clerks, by such county, city or state 
courts as are designated by law ; but for no other purpose. 



TITLE II. 

OF THE COURT FOR THE TRIAL OF IMPEACHMENTS. 

Section 12. Its jurisdiction. 

13. Members of the court. 
24. Presiding judge. 

15. Clerks and officers. 

16. Seal of the court. 

17. Time of holding the court. 

18. Oath to members of the court. 

19. Adjournments, &c. 

20. Compensation of members and officers of the court. 

§ 12. The court for the trial of impeachments has power JW"'*^ 
to try impeachments, when presented by the assembly, of 
all civil officers of the state, except justices of the peace, 
justices of justices' courts, police justices, and their clerks, 
for willful and corrupt misconduct in office. 

§ 1 3. The court is composed of the president of the sen- Membm 
ate, the senators, or a majority of them, and the judges of ^^r^- 
the court of appeals, or a majority of them, but on the 
trial of an impeachment against the governor, the lieuten- 
ant-governor cannot act as a member of the court. 

§ 14. The president of the senate, or in case of his im- Presiding 
peachment, death or absence, the chief judge of the court 
of appeals, or in the absence of both, such other member aa 
the court may elect, is the presiding judge of the court. 

§1 5. The clerk and officers of the senate are the clerl; cierks and 
and officers of the court for the trial of impeachments. 



§16. The seal of the court for the trial of impeachments seaiofthe 
now deposited and recorded in the office of the secretary of 



court. 



6 CODE OF CRIMINAL PROCEDURE 

state shall continue to be the seal of this court and must 
be kept in the custody of the clerk of the senate. 

hofdln' § 1^* Upon the delivery of an impeachment from the 
the court, assembly to the senate the president of the senate must 
cause the court to be summoned to meet at the capitol in 
the city of Albany, on a day not less than thirty nor more 
than sixty days from the day of the delivery of the articles 
of impeachment. 

Oath to § 18. At the time and place appointed, and before the 
of the court proceeds to act upon the impeachment, the clerk must 



court. 



Adjoum- 
raeuts, &o. 



administer to the presiding judge, and the presiding judge 
to each of the members of the court then present, an oath or 
affirmation tiiily and impartially to try and determine the 
impeachment ; and no member of the court can act or vote 
upon the impeachment, or any question arising thereon, 
without having taken this oath or affirmation. 

§ 19. The court may adjourn from time to time and 
hold its sessions at such places as it may determine, but 
no more than two sessions of the court can be held during 
the recess of the legislature in any one year. 

compen- § 20. The Writ and process of the court must be signed 
membere by the clcrk and tested in the name of the president of the 
oersof the senate. The president of the senate and each senator are 

court. A 

entitled to receive for their services and expenses while 
actually attending the court the same rate of compensation 
as an associate judge of the court of appeals is entitled by 
law to receive for his services and expenses as such judge 
for the same time. The other officers of the court, except- 
ing the judges of the court of appeals, are entitled to the 
same compensation for their attendance thereon, and for 
traveling to and from the place where it is held, as is 
allowed them for attending a meeting of the senate, but no 
such compensation shall be received for attending the court 
during a session of the legislature. 
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TITLE III. 

OF THE COURTS OB^ OYER AND TERMINER. 

Sfction 21. Court of oyer and terminer in each county. 
32. Ita jurisdiction. 

23. By whom held. 

24. Writ or process. 

25. Clerk. 

§ 21. There is in each of the counties of this state, except cjourt of 
that for this purpose Fulton and Hamilton are deemed one terminer 
county, a court of oyer and terminer, with the jurisdiction ^^"'^^^y- 
conferred by the next section and no other, but nothing 
contained in this section aifects its jurisdiction in actions 
or proceedings now pending therein. 

§ 22. The court of oyer and terminer has jurisdiction : ^J^SSaT 

1. To inquire by the intervention of a grand jury of all 
crimes committed or triable in the county ; 

2. To try and determine all such crimes and to try all 
persons indicted for the same ; 

3. To deliver the jails of the county, or city and county, 
according to law, of all prisoners therein ; 

4. To try any indictment found in the court of sessions 
of the county, or the court of general sessions of the city 
and county of New York, which has been sent by order of 
the court of sessions or general sessions to and received by 
the court of oyer and terminer, or which has been removed 
from any court into the court of oyer and terminer, if, in 
the opinion of that court, it is proper to be tried therein ; 

5. To exercise the same jurisdiction as a court of sessions 
in a cause or proceeding transferred according to sections 40 
and 41 of this Code ; 

6. By an order, entered in its minutes, to send any indict- 
ment found therein for a crime triable at the court of ses- 
sions of the county, or the court of general sessions of the 
city and county of New York, to such court ; 

7. To grant new trials in all cases tried therein ; 
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8. To let to bail any person committed, before indict- 
ment found, upon any criminal charge whatever ; 

9. To exercise the powers conferred upon it by other 
provisions of this Code, and by special statutes. 

By whom § 23. A court of oycr and terminer is composed of the 
following officers : 

1. In a county, other than the city and county of 
New York, of a justice of the supreme court, who must 
preside with any two of the following officers : the county 
judge and the justices of the sessions of the county. If 
the justices of sessions, or either of them, fail to attend at 
the commencement of or during the term, or his office at 
such time is or becomes vacant, the presiding judge, by an 
order entered in the minutes of the court, may designate 
any justice of the peace of the county to serve as justice 
of sessions during the term, or, if the order is made by 
reason of non-attendance, until the absentee attends, but 
only during the term at which it is made is the order in 
force ; 

2. In the city and county of New York, a court of 
oyer and terminer may be held by a justice of the supreme 
court, without an associate. 

Writ or § 24. A writ or process issued out of the court of oyer 

''~-»- and terminer must be tested in the name of a justice of 

the supreme court of the district, and may be directed by 

the court into any county of the state, as occasion requires. 

Clerk. § ^^' Except the clerk of the county of New York, the 

clerk of each county is, by virtue of his office, the clerk of 
the court of oyer and terminer held therein. 
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TITLE IV. 

OF THE CITY COURTS. 

Chapter I. The city court of Brooklyn. 

II. The superior court of Bufialo. 

III. The other city courts. 

IV. General provisions relating to city oonrts. 



CHAPTEE I. 

THE CITY COURT OF BROOKLYN. 

Section 26. Jurisdiction. 

27. By whom held. 

§ 26, The city court of Brooklyn has criminal jurisdic- Jurisdic- 
tion : 

1. To the same extent and in the same manner, and with 
the same power as a court of oyer and terminer in the 
county of Kings in the indictment and trial of all offenses 
committed in the city of Brooklyn, whenever a bill of in- 
dictment for any such offense has been transmitted to the 
court by the court of sessions or court of oyer and termi- 
ner of the (bounty of Kings ; 

2. To remand any such indictment to the court of ses- 
sions or court of oyer and terminer of the county of Kings ; 

3. To prosecute a forfeited recognizance taken by the 
court of sessions or court of oyer and terminer of Kings 
county and binding the party or parties and witnesses to 
such indictment to appear in the city of Brooklvn. 

§ 27. Any one of the judges of the city court of Brook- By whom 
lyn may hold a court of criminal jurisdiction. 
2 
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CHAPTER 11. 

THE 8UPERI0R COURT OF BUFFALO. 

Sbction 28. Jurisdiction. 

29. By whom held. 

30. Terms. 

jurifldic g 28. The superior court of Buffalo has criminal jurisdio. 
tion : 

1. To inquire by a grand jury of all crimes committed 

in the city of Buffalo ; • 

2. To try and determine all indictments found therein, or 
sent thereto by another court for a crime committed in that 
city; 

3. To send any indictment pending therein undetermined 
to the court of oyer and terminer or to the court of ses- 
sions of the county of Erie to be determined according to 
law; 

4. At a general term thereof exclusively to review upon 
motion on the indictment, with or without a bill of excep- 
tions, its decisions and judgments, and grant new trials. 



By whom 
held. 



§ 29. The court for the trial of indictments and the 
transaction of criminal business other than specified in sub- 
division 4 of the last section, may be held by any one of 
the justices thereof. 

Terms. § 30. Thcrc must be at least four terms of the court for 

the trial of indictments and the transaction of criminal 
business held in each year to be appointed as prescribed in 
section 280 of the Code of Civil Procedure. 
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CHAPTER IIL 

THE OTHER CITY COURTS. 

Sbction 31. Other city courts. 
82. By whom held. 

§ 31. The other city courts, having original criminal other citf 
jurisdiction, are the recorder's court of Utica, the record- 
er's court of Oswego, and the mayor's court of Hudson. 
Their jurisdiction in criminal matters is defined by special 
statutes, and continues as thus defined. 



§ 32. These courts for the exercise of theii' criminal juris- By whom 
diction must be held by the following officers : 

1. The city courts of Utica and Oswego by the recoraers 
of those cities respectively ; 

2. The mayor's court of Hudson, by the mayor of that 
city. ^ 



CHAPTER IV. 

GENERAL PROVISIOKS RELATING TO CITY COURTS. 

Sbction 88. Indictments for offenses punishable with death to be sent to oyer 

and terminer. 
34. Indictments for crime not punishable by death. 
85. Same. 
36. CJourt continued beyond terms. 

§33, When an indictment is found at a city court for a indict- 
•^ ments for 

crime" punishable with death, the court may send it to the pSSfs^we 

, If 1 1 • j!i^i i with death 

next court of oyer and terminer oi the county. to be sent 

•^ tooyeraud 

terminer. 



§ 34. A city court may also send an indictment found n?^,Jg"for 
therein and remaining undetermined for a crime not pun- puSshawe 
ishable with death to the next court of oyer and terminer 
of the same county, to be determined according to law. 
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Same. 
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But that court, if, in its opinion, the same is not proper to 
be tried therein, may remit it back to the court by which 
it was sent, which must proceed thereon as if it had re- 
mained there. 

§ 35. When an indictment is found at a court of oyer 
and terminer, or of sessions, in a county embracing any of 
the cities in which a city court having original criminal 
jurisdiction is established, for an offense committed in that 
city, the court in which it was found may send it to the 
next city court in which it is triable, which must proceed 
to try and determine the indictment as if it had been found 
therein. 



Snu^d'b^ § 36. If the trial of a cause be commenced before the 
tenns. cxpiratiou of the term of a city court the court may be 
continued beyond the term, to the completion of the trial 
and the rendering of judgment on the verdict. 



TITLE V. 

OF THE COURTS OF SESSION'S. 

Chapter I. The courts of Bessions in general. 

II. The courts of sessions in counties other than New 

York. 
III. The court of general sessions of the city and 
county of New York. 



CHAPTER I. 



THE COURTS OF SESSIONS IN GENERAL, 



Bbction 87. General provisions. 

38. The courts of sessions. 



Ottieral 
proTlslons. 



§ 37. There is in each of the counties of this state a 
court denominated the court of sessions, with the jurisdic- 
tion conferred by the next two chapters and no other, but 
nothing contained in this section affects its jurisdiction in 
actions or proceedings now pending therein. 



OF THE STATE OF NEW YORK. iS 

§ 38. The courts of sessions are Th. court. 

. • 1 of sessions. 

1. The courts of sessions in counties other than New 
York ; 

2. The court of general sessions in the city and county 
of New York 



CHAPTER n. 

COURTS OF SESSIONS IN COUNTIES OTHER THAN NEW YORK. 

Sbction d9. Jurisdiction. 

40. Indictments to be sent to oyer ana terminer. 

41. Other indictments may be sent to oyer and terminer. 

42. By whom held. 

48. Justice disqualified. . 

44. Same. 

45. When and where held ; jurors. 

46. Jurors, how drawn. 

47. Clerk. 

48. Writ or process. 

49. Compensation of justice. 



§ 39. The courts of sessions embraced in this chapter juri^uo- 

1 • • 1 • 1 • tion. 

have jurisdiction : 

1. To inquire by the intervention of a grand jury of all 
crimes committed or triable in the county ; 

2. To try and determine indictments found therein or 
sent thereto by the court of oyer and terminer of the county 
or by a city court in the county for crimes not punishable 
with death ; 

3. To hear and determine appeals from orders of justices 
of the peace under the provisions of law respecting the 
support of bastards ; 

4. To examine into the circumstances of persons commit- 
ted to prison as parents of bastards, and to discharge them 
in the cases provided by law ; 

5. To try and determine complaints under the provisions 
of law respecting masters, apprentices and servants ; 

6. To review the convictions of disorderly persons actu- 
ally imprisoned, and to execute the powers conferred and 
duties imposed by law in relation to those persons ; 
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7. To continue or discharge recognizances, undertakings 
and bonds of persons bound to keep the peace or to be of 
good behavior, and to inquire into and determine the 
complaints on which they were founded ; 

B. To compel relatives of poor persons and committees of 
the estates of lunatics to support such persons and lunatics 
in the cases and manner prescribed by law ; 

9. To exercise the powers conferred by law in relation 
to the estates of persons absconding and leaving their fam- 
ilies chargeable to the public ; 

10. To let to bail persons indicted therein for any crime 
triable therein, as provided by law ; 

11. To let to bail persons committed to prison of the 
county before indictment for any oifense triable in the 
court ; 

12. To discharge persons who have remained in prison 
without indictment or trial in the cases prescribed by law j 

13. To revoke licenses in the cases and mode prescribed 
by law ; 

14. To grant new trials in all cases tried therein ; 

15. To execute such other powers and duties as may be 
conferred by statute, or are now defined by special statute 
relating thereto. 

Indict- § 40. A court of sessions must send every indictment 

ments to *^ ^ •/ 

oyer^and^ thcrc fouud for a crimc not triable therein to the court of 
™ ^^^' ^y^i' 3,nd terminer of the county, or to a city court having 
jurisdiction to try and determine the same. 

other in- § ^^' ^ court of scssious may send an indictment pending 
may°br*® thcrciu to thc court of oyer and terminer of the same 
oyer Ind couutv, to bc determined according to law, and if such 

terminer o ' 

indictment is remitted back without trial by the court of 
oyer and terminer, the court of sessions may proceed 
thereon. 



By whom 
held. 



§ 42. A court of sessions must be held by the county 
judge, with two justices of sessions to be designated accord- 
ing to statute. If the justices of sessions, or either of them, 
fail to attend the commencement of, or during the term, or if 
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his oflSce at such time is or becomes vacant, the county judge, 
by an order entered in the minutes, may designate any jus- 
tice of the peace of the county to serve as justice of ses- 
sions during the term, or if the order is made by reason of 
non-attendance, until the absentee attends. 

S 43. Whenever a justice of sessions is disqualified to Justieodia 

X • J • ^ • • X if qualified. 

act m any cause or proceeding pending m a court oi ses- 
sions, the county judge must designate some other justice 
of the peace of the county, to act as member of the court 
during the trial or determination of such cause or pro- 
ceeding. 

§ 44. If the county judge is, for any cause, incapable of same, 
acting in any criminal action or proceeding pending in the 
court of sessions, the court must transfer the same to the 
court of oyer and terminer of the county, or to a city court 
having jurisdiction of such an action or proceeding. 

§ 45. A court of sessions must be held at such times as when an4 
the county judge of the county, by order, designates, and heidf 
at the place where the county courts are held for the trial 
of issues of fact by a jury. Such order must designate 
the teiTns at which a grand or petit jury, or both, or neither, 
is required to attend ; and neither a grand jury nor a petit 
jury is required to be drawn, or summoned to attend a term 
thus designated to be held without a jury. The order must 
be published in a newspaper printed in the county, for four 
successive weeks previous to the time of holding the first 
term under such order. 

§ 46. If a county judge fail to designate the term jurors, 
at which a grand or petit juiy is required to attend, d?^n 
the grand and petit jurors must be drawn and summoned 
for each term mentioned in the order mentioned in the last 
section. 

§ 47. Except in the city and county of New York, the cierk. 

clerk of the county is the clerk of the court of sessions 

« 

thereof. 
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process. 



Gorapen- 
Bation of 
Justice. 
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§ 48. Every writ or process issued out of a court of ses- 
sions may be tested on any day of the term in which the 
court is sitting, and be made returnable on any other day of 

the same term, or at the next term. 
• 

§ 49. A justice of sessions is entitled to receive three 
dollars for each day's attendance at a court of sessions or 
court of oyer and terminer, and to five cents a mile for trav- 
eling expenses in coming to and returning from the court. 



CHAPTER III. 



THE COURT OF GENERAL SESSIONS IN THE CITY AND COUNTY OF 

NEW YORK. 



This court 
continued; 
proceed- 
ing now 
pending 



Section 50. This court continued ; proceedings now pending. 
5t. Its jurisdiction. 
52. Division of court, 
58. Parts, by whom held. 

54. When held and its duration. 

55. Accommodation for court and officers. 

§ 50. The court known as the court of general sessions 
in and for the city and county of New York is continued, 
with the jurisdiction conferred by the next two sections 
and no other. But nothing contained in this section af- 
fects its jurisdiction of actions and proceedings now pend- 
ing therein. 
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§ 61. The court of general sessions of the city and county its juria- 
of New York has jurisdiction : 

1. To try, determine and punish, according to law, all 
crimes, including crimes punishable with death or impris- 
onment in the state prison for life ; 

2. To exercise, in cases arising in the city and county of 
New York, the same powers as are conferred by statute 
upon courts of sessions in other counties ; 

3. To try and determine any indictment found in the 
court of oyer and terminer of the city and county of New 
York, which has been sent by order of the court of oyer 
and terminer to and received by the court of general ses- 
sions ; and, 

4. To exercise such powers as are now defined by special 
statute relating thereto. 

§ 52. The court of general sessions of the city and county Division 
of New York is divided into three parts. 

§ 53. Any one of the three parts of the court of general ^fjj^^^ 
sessions of the city and county of New York may be held ^^^^' 
by the recorder of the city of New York, or the city judge, 
or the judge of the court of general sessions. A judge of 
the court of common pleas for the city and county of New 
York may also hold it. 

§54. Each part of the court of general sessions in and when 
^ ^ held and 

for the city and county of New York, may be held each ii^n^"^** 
month, commencing on the first Monday and continuing so 
long as, in the opinion of the judge sitting and of the dis- 
trict attorney, the public interest requires, but one part 
only is required to be held during the months of July and 
August, and two parts only during the rest of the year. 

§ 55. The court has the same power to direct suitable ^atio™™^ 
provisions to be made for its accommodation as is now pos- and^Sm-' 
sessed by the supreme court. The recorder, city judge, and 
judge of the court of general sessions, must appoint a clerk, 
£ind not more than four deputy clerks, two interpreters, 

3 



cers. 
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and two stenographers. The clerk and deputy clerks so 
appointed must act also as clerks and deputy clerks of the 
court of oyer and terminer in the city and county of New 
York 



TITLE VI. 

OF THE COURTS OF SPECIAL SESSIONS AND POLICE COtTRTS. 

Chapteb I. The special sessions except in the cities of New 

York and Albany. 
II. The special sessions in the city and county of 
New York. 

III. The special sessions of the city of Albany. 

IV. The police courts. 



CHAPTER I. 

THE SPECIAL SESSIONS EXCEPT IN THE CITIES OF NEW YORK AND 

ALBANY. 

Section 56. Jurisdiction of courts. 

57. Exclusive jurisdiction. 

58. Limitation. 

59. Trial and punishment of certain crimef . 

60. Special sessions in Brooklyn . 

61. Id. ; in Oswego. 

62. By whom held. « 

63. Recorder of a city to hold court 

jurisdic- § 56. The courts of special sessions, except in the city and 

tlon of " I* -KT ^T 1 1 1 • ^ 4 "11 

courts. county of New York, and the city of Albany, have power, 
subject to the provisions hereinafter contained, to hear and 
determine charges for any of the following crimes commit- 
ted within their respective counties : 

1. Petit larceny, charged as a fii-st offense : 

2. Assault, not charged to have been committed riotously 
or upon any public oflScer in the execution of his duties ; 

3. Poisoning, killing, maiming, wounding or cruelly 
beating animals ; 

4. Racing animals within one mile of the place where 
any court is held ; | 
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5. Willful trespass, or for severing any prodnoe or arti- 
cle from the freehold, not amounting to grand larceny ; 

6; Selling poisonous substances not lisibeLed as required 
by law ; 

7. Maliciously removing, harboring, defacing, or cutting 
down monuments or marked trees ; 

8. Maliciously breaking, destroying or removing mile 
stones, mile boards or guide boards, or altering or defac- 
ing any inscription thereon ; 

9. Willfully or maliciously destroying any public or toU 
bridge, or turnpike gate ; 

10. Intoxication of a person engaged in running any 
locomotive engine upon any railroad, or while acting as a 
conductor of a car, or train of cars, on any such railroad ; 

11. Setting up or drawing unauthorized lotteries, and for 
printing and publishing an account of any such illegal lot- 
tery, game or device ; and for selling and procuring lottery 
tickets to be sold, and for offering for sale or distribution 
any property depending upon any lottery, and. for selling 
any chances in any lottery, contrary to the provisions of 

law; 

12. Unlawfully running, trotting or pacing horses, or 
any other animals ; 

13. Offenses against the laws relating to excise and the 
regulation of taverns, inns and hotels ; 

14. Voting more than once at the same election, or pro- 
curing illegal votes ; 

15. Making or vending any slung-shot or any similar 
weapon ; 

16. Unlawfully disclosing the finding of an indictment ; 

17. Unlawfully bringing to or carrying letters from any 
state prison ; 

18. Unlawfully, willfully or maliciously destroying or 
injuring any mill-dam or embankment necessary for the 
support of such dam ; 

19. Unlawfully, intentionally or willfully injuring any 
telegraph wire, post, pier, abutment, materials or property 
belonging to any line of telegraph ; 
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20. Unlawfully, knowingly and willfully counterfeiting 
any representation, likeness, similitude or copy of the pri- 
vate stamp, wrapper or label of any mechanic or manufac- 
turer ; 

21. Malicious trespass on lands, trees or timber, or injur- 
ing any fruit or ornamental or shade tree ; 

22. Maliciously or willfully breaking or lowering any 
canal walls, or wantonly opening any lock gate, or destroy- 
ing any bridge, or otherwise unlawfully injuring such canal 
or bridge ; 

23. Unlawfully counterfeiting or defacing marks on 
packages ; 

24. Unlawfully and negligently setting fire to wood or 
fallow land, or allowing the same to extend to lands of 
others, or unlawfully refusing to extinguish any fire ; 

25. Unlawfully cutting out, altering or defacing any 
mark on any logs, timber, wood or plank, floating in any 
of the waters of this state, or lying on the banks or shores 
of any such waters, or at any saw-mills, or on any island 
where the same may haye drifted ; 

26. Unlawfully frequenting or attending a steamboat 
landing, railroad depot, church, banking institution, bro- 
ker's oflSce, place of public amusement, auction room, store, 
auction sale at private residence, passenger car, hotel, res- 
taurant, or at any other gathering of people ; 

27. Unlawfully taking and carrying away the oysters of 
another, lawfully planted upon the bed of a river, bay, 
sound, or other waters within the jurisdiction of this state ; 

28. Removing property out of the county, with intent 
to prevent the same from being levied upon by execution, 
or secreting, assigning, conveying, or otherwise disposing 
of property, with intent to defraud any creditor, or to pre- 
vent the property being made liable for the payment of 
debts ; or for receiving property with such intent ; 

29. Unlawfully selling or giving to any Indian any spir- 
ituous liquors or intoxicating drinks ; and 

30. Such other jurisdiction as is now defined by special 
statute. 



or THE STATE OF NEW YOBK. 21 

§ 57. Courts of special sessions, except in the city and Exclusive 
county of New York and the city of Albany, have, in the ^^on- 
first instance, exclusive jurisdiction to hear and determine 
charges for crimes, arising within their respective counties, 
as follows : 

1. Driving any carriages upon any turnpike, road or 
highway in the state, for running, or permitting horses 
to run ; 

2. Racing, running or testing the speed of any horse, or 
other animal, within one mile of the place where any court 
is sitting ; 

3. Cruelty to animals contrary to law ; 

4. Cheating at games ; 

5. Winning or losing at any game or play, or by any bet, 
as much as twenty-five dollars within twenty-four hours ; 

6. Selling liquors in the court-house contrary to law, and 
for selling liquor in jails contrary to law ; 

7. Crimes against the provisions of existing laws, 
for the prevention of wanton and malicious mischief. 

§ 58. Except as prescribed in the last section, the juris- Limitation 
diction conferred upon courts of special sessions can be 
exercised only in the following cases : 

1. When the party charged, upon his being brought be 
fore the magistrate, requests to be tried by such court ; 

2. When not having made such request, and after having 
been required by the magistrate to give bail for his appear- 
ance at the next court of sessions in the county, he omits 
to do so for twenty-four hours. 

§59. A court of special sessions having jurisdiction in TriaUnd 
the place where any of the crimes specified in sections 56 ^JtiS' 
and 57 is committed, has jurisdiction to try and determine ^ '"**^' 
a complaint for such crime, and to impose the punishment 
prescribed upon conviction of the offender; unless such 
offender is entitled to demand, and does seasonably demand, 
a trial elsewhere, giving bail according to statute. 
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feSSins In § ^^' ^ court of Special sessions in the city of Brook- 
Brooklyn, j^^ j^^^^ ^j^^ jurisdiction to tiy any person arrested in the 

county of Kings, and brought before it charged with an 
affray or riot, committed within the county* 



Id. in Os- 
wego. 



§ 61. The court of special sessions in the city of Oawego, 
where held by the recorder, ha& also jurisdiction over all 
cases of offenses, crimes against public decency, selliug 
unwholesome pTOvisiona, cheats, breaches of the peace, dis- 
obeying the commands of oflScers to render assistance in 
criminal cases, obstructing officers in the discharge of their 
duties, adulterating distilled spirits, not delivering marked 
property, defacing marks or putting false marks on float- 
ing timber, all violations against the laws and ordinances 
of or applicable to the city, when such violation i3 a mis- 
demeanor, and all attempts to commit any crimes herein 
named or referred to when such attempt is a misde- 
meanor. 

By whom § 62. Unlcss provisiou is otherwise made by law, a 
court of special sessions , must be held by on^ justice 
of the peace of the town or city in which the same is held. 

Recorder 8 63, A rccordcr of a city has power to hold a court of 

of a city '^ , , . 

coirtl** special sessions therein. 



CHAPTER IL 

THE SPEOIAL SESSIONS IN THE CITY AND COUNTY OF NEW YORK. 

Sesction 64. JurisdictioD. 

65. Officers, bow appointed. 

66. Term of office. 

67. Court, when held. 

jurisdio- § 64. The court of special sessions in the city and 
*^'*°' county of New York has jurisdiction ; 

1. To try and determine according to law all complaints 
for misdemeanors, unless the defendant elects to be tried 
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at the court of general sessions, or the court of special ses- 
sions sends the case to the court of general sessions for 
trial ; 

2. To remit fines imposed by it, and in place of the fine 
remitted, substitute, in its discretion, imprisonment; 

3. By an order entered in its minutes, to declare for- 
feited the recognizance of a defendant, taken by the court, 
to appear thereat, upon his failure &o to appear ; 

4. To impose the same punishment as is authorized by 
statute to be inflicted in like cases tried in the court of 
general sessions of the peace of that city and county ; 

5. By warrant attested in the name of any one of the 
justices authorized to hold the court, signed by the 
clerk thereof, and entered in the minutes of the court, to 
enforce its judgments and orders ; to bring before the court 
all accused persons for trial and judgment in all cases in 
which it has jurisdiction; to issue subpoenas for the 
attendance of witnesses, attachments for contempt, and 
other process necessary for the proper conduct of the court ; 

6. To require the principal in a recognizance to appear 
at the court, and enter into a further recognizance to keep 
the peace, or to be of good behavior, or both, toward the 
people of the state, for a period not exceeding one year, 
and in default thereof to commit him to prison till he be 
discharged therefrom according to law. 

§ 65. The police justices of the city and county of New officers, 
York, by the vote of a majority, have the exclusive power pointed, 
to appoint the clerk, deputy clerk, stenographer, interpreter 
and other officers of the court of special sessions in 
the city and county of New York. 

§ 66. The term of office of the clerk and deputy clerk of Jm^e.^' 
the court of special sessions in the city and county of New 
York is the same as the term of office of the police justices 
of that city. 

§ 67, The courii of special sessions in the city and county ^^*jjj»ij^j^ 
of New York, may be held a^ often and at such times as 
the justices thereof may think expedient. 
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CHAPTER III 



Jurisdlo- 
tion. 



By whom 
held. 



THE SPECIAL SESSIONS IK" THE CITY OP ALBANY, 

tiBCTiOK 68. Jurisdiction. 

69. By whom held. 

70. Inability of judge. 

71. Officers to attend. 

72. Clerk. 

73. Court, when and where held. 

§ 68. The court of special sessions in the city of Albany 
has jurisdiction : ^ 

1. To try and determine all cases of petit larceny charged 
as a first offense, and all misdemeanors, not being infa- 
mous crimes, committed within the city ; 

2. To take recognizances to appear before the court at a 
succeeding term from persons charged with a crime or mis- 
iiemeanor triable therein ; 

3. To enforce sentence of fine ol* imprisonment, or both, 
in the discretion of the court, in all cases within its jurisdic- 
tion, upon conviction, to the same extent as the court of 
sessions of the county of Albany could do in like cases ; 

4. To punish a contempt of court in the same manner and 
to the same extent as the court of oyer and terminer of the 
county could do in like cases ; 

5. To punish a juror or witness neglecting to appear, in 
the same manner and to the same extent as the court of 
oyer and terminer of the county could do in like cases ; 

6. On motion of the district attorney, to issue a war- 
rant for the arrest of a person who neglects to appear agree- 
ably to the requirements of a recognizance to appear thereat, 
commanding the ofiicer executing the same to bring the 
party forthwith before the court, if in session, otherwise to 
commit him to the common jail of the county, there to 
remain until delivered by due course of law. 

§ 69. The court of special sessions in the city of Albany 
must be held by the recorder of the city, together with one 
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or more of the justices of the peace to be associated with 
him. lu case of the absence or inability of the recorder to 
act, the county judge of the county of Albany must act in 
his place. 

§ 70. If the recorder and county judge are both unable, J5«**j*y 
by reason of absence or other cause, to hold the court, the 
clerk must adjourn the court to the next following Tuesday 
and continue such adjournments until the recorder or county 
judge attends. 

§ 71. Not more than two officers shall be designated or oiBcereto 
appointed by the sheriff or other authority to attend the 
court of special sessions of the city of Albany, unless the 
court shall, by an order entered in its minutes, require 
the attendance of a greater number. 

§ 72. The county clerk of Albany county is clerk of the cierk. 
court of special sessions of the city of Albany, and must 
attend the same in person or by deputy. 

§ 73. The court of special sessions of the city of Albany court, 
must be held at the city hall in the city of Albany, on where 
Tuesday of each week, and may be held and continued for 
such length of time as it deems proper. 



CHAPTER IV. 

THE POLICE COUKTa 

Sbctiok 74. Jurisdiction. 

75. Election of justices. 

76. Justice to take and file oath of ofiSee, &c. 

77, Justice, how to hold office. 

78, Compensation of justice. 



tion. 



§ 74. Police justices of cities and vilWes have such Jurisdio* 
jurisdiction, and such only, as is specially conferred upon 
them by statute. 
4 
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of jSstiJeB ^ ^^* Upon the application in writing of not less than 
twenty-five electors, inhabitants of any incorporated village 
in this state in which no provision now exists for the elec- 
tion of a police justice, the board of trustees of such village 
may determine, by resolution to be entered in their min- 
utes of proceedings, that a police justice should be elected 
for such village ; ,and if they so deteiTnine, the electors 
of the village may at their next annual election, or at 
a special election to be called for the purpose, and to be 
conducted in the same manner as the annual election, 
■ choose a police justice who must be a resident elector of 
the village ; and thereafter a police justice must be elected 
in such village, at the annual charter election next preced- 
ing the expiration of a regular term, or at the next annual 
election after a vacancy, on the same ticket with the other 
elective village officers. Any vacancy must be filled by 
appointment by the board of tinistees of the village. 

Justice to 8 76. A police justice elected or appointed as prescribed 

take and ± v x x l 

JJl o^ath of in the last section must, before entering upon the duties of 
his office, and within fifteen days after receiving notice from 
the village clerk of his election or appointment, take before 
the clerk, the constitutional oath of office, and file the same 
with the clerk, together with a bond with such sureties 
and in such amount as shall be approved by the board of 
trustees of the village, conditioned for the faithful perform- 
ance of his official duties. 

Justice, § 77. A police justice elected or appointed as prescribed 
hold office, in section 75, holds his office as follows : 

1. If elected at the first election held after the creation 
of the office, he must enter upon the duties of his office 
immediately after qualifying, as prescribed in the last 
section, and holds his office until atid including the thirty- 
first day of December, in the third year succeeding his 
election ; 

2. If elected at any subsequent election, except as pre- 
scribed in the next subdivision, he must enter upon the 
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duties of his office on the first day of January succeeding 
his election and hold his office for three years ; 

3. If elected to fill a vacancy, he must enter upon the 
duties of his office immediately after qualifying, as pre- 
scribed in the last section, and hold his office for the unex- 
pired term ; 

4. If appointed, he must enter upon the duties of his 
office immediately after qualifying, as prescribed in the last 
section, and hold his office untU. his successor is elected 
and qualifies. 

§ 78. A police justice cannot retain to his own use any compen- 
costs or fees, but may receive for his services an annual Justice, 
salary, to be fixed in villages by the board of trustees, and 
in cities by the common council, except where the same is 
otherwise fixed by law; and guch salary shall not be 
increased or decreased during his term of office. 
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PART II. 

OP THE PREVENTION OF OBIME. 

Title I. Op lawful besistance. 

11. Op the intertention op the oppicebs op JUCh 

TIOE, 



TITLE I. 

OF LAWFUL RESISTANCE. 

Ohafter I. General provisions respecting lawful resistance. 
IL Resistance bj the party about to be injured. 
III. Resistance by other parties. 

CHAPTEK I. 

GENERAL PROVISIONS RESPECTING LAWFUL RESISTANCE. 

Section 79. Lawful resistance ; by whom made. 

Lawful re- § ^^* Lawfal resistance to the commission of a criime 
by whom may be made : 

1. By the party about to be injured ; 

2. By other parties. 



made. 



CHAPTER IL 



RESISTANCE BY THE PARTY ABOUT TO BE INJURED. 
Sbction 80. In what cases; to what extent. 

In what § ^^* Resistance sufficient to prevent the crime may be 
t^whlt made by the party about to be injured : 

1. To prevent a crime against his person ; 

2. To prevent an illegal attempt by force to take or 
injure property in his lawful possession. 



extent. 
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CHAPTER ni 



BESISXAITOB BY OTHSB PASTIES. 



ft 

SBCnON 81. In what cases. 

§ 81. Any other person, in aid or defense of the person 
about to be injured, may make resistance sufficient to pre- 
vent the injury. 



In what 
oases. 



TITLE n. 

OF THE INTERVENTION OF THE OFFICEBS OF JUSTICE. 

Chapter I. Interventiou of public officers in general. 
H. Security to keep the peace, 
m. Police in cities and villages, and their attendance at exposed 

places. 
IV. Prevention and suppression of riots. 



CHAPTER I. 

INTERVENTION OF PUBLIC OFFICERS IN GENERAL. 

Sbctiok 82. In what cases. 

88. Persons acting in their aid, justi^ed. 

§ 82. Crimes may be prevented by the intervention of in what 
the officers of justice, 

1. By requiring security to keep the peace; 

2. By forming a police in cities and villages, and by re- 
quiring their attendance in exposed places ; 

3. By suppressing riots. 



cases. 



83. When the officers of justice are authorized to act Persons 

acting: i] 
their aic 
justified. 



in the prevention of crime, other persons, who by their thM 



command act in their aid, are justified in so doing. 
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CHAPTER IL 

SECURITY TO KEEP THE PEAOB. 

SbotioN 84. Information of threatened crime. 

85. Examination of complainant and witnesses. 

86. Warrant of arrest. 

87. ProeeedijQgs, on complaint being oontroyenod, 

88. Person complained of, when to be discharged. 

89. Security to keep the peace, when required. 

90. Effect of giving or refusing to give security. 

91. Person committed for not giving security, how discharged. 

92. Undertaking, to be transmitted to sessions. 

, 93. Security, when required, for assault, &c., in presence of a court or 

magistrate. 

94. Appearance of party bound, upon his undertaking. 

95. Person bound, may be discharged, if complainant does not appear. 

96. Proceedings in sessions, on appearance of both parties. 

97. Undertaking, when broken. 

98. Undertaking, when and how to be prosecuted. 

99. Security for the peace not required except according to this 

chapter. 

informa- § ^4. Ae information may be laid before any magistrate 
threatened that a person has threatened to commit a crime against 
the person or property of another. 



crime. 



Bxamina- § §5. When the information is laid before a magistrate, 



tion of 



complain- he must examine on oath the complainant and any wit- 
ant and _ ^ ^ ill* .. 

witnesses, ncsscs he may produce, and must reduce their examinations 
to writing, and cause them to be subscribed by the parties 
making them. 



arrest. 



Warrant of §86. If it appear from such examinations that there is 
just reason to fear the commission of the crime threat- 
ened, by the person complained of, the magistrate must 
issue a warrant, directed generally to the sheriff of the 
county, or any constable, marshal or policeman of the city 
or town, reciting the substance of the information, and 
commanding the officer forthwith to arrest the person com 
plained of^ and bring him before the magistrate. 
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§ 87. When the person complained of is brought before ^'°°®®^- 
the magistrate, if the charge be controverted, the magistrate gSiSS^Sin- 
must take testimony in relation thereto. The evidence 
must be reduced to writing, and subscribed by the wit- 
nesses. 

§ 88. If it appear that there is no just reason to fear the hereon 
commissiou of the crime alleged to have been threatened, whln^l) bi 
the person complained of must be discharged. ed. 

8 89. If, however, there be just reason to fear the com- security to 

keeo tli6 

mission of the crime, the person complained of may be p«^«e, 
required to enter into an undertaking, in such sum, not ex- ™<i"*'^- 
ceeding one thousand dollars, as the magistrate may direct, 
with one or more suflScient sureties, to abide the order of 
the next court of sessions of the county, and in the mean- 
time to keep the peace towards the people of this state, and 
particularly towards the complainant. 

§ 90. If the undertaking required by the last section be Birect of 
given, the party complained of must bie discharged. If it ?ef!Sfng^ 
is not given, the magistrate must commit him to prison, aecurity. 
specifying in the warrant, the cause of commitment, the 
amount of security required, and the omission to give the 
same. 

8 91. If the person complained of be committed for not Person ^ 

^ \ , ■*• ■■• . committed 

giving security, he may be discharged by any two justices ^"JifJ^^ 
of the peace of the county, or police or special justices of bow'dVs- 

, . . . V 'i charged. 

the city, upon giving the security. 

§ 92. An undertaking given as provided in section 89, Jl^^f^^' 
must be transmitted by the magistrate to the next court of ^»*a"8mit- 
sessions of the county. 



ted to 
sessions. 



8 93. A person, who, in the presence of a court or magis- security, 

*^ * •*■ ^ when re- 

trate, assaults or threatens to assault another, or to com- 2^aSft'^' 



Ag., in 



mit a crime against his person or property, or who con- presence 
tends with another in angry words, may be thereupon ormS^is- 
ordered by the court or magistrate, to give security as pro- 
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vided in section 89, or if he refuses to do so, may be com- 
mitted as provided in section 90. 

anc^Sf" § ^** ^ person who has entered into an undertaking to 
ES?nd, keep the peace, must appear on the first day of the next 
undertak- term of the court of sessions of the county. If he do not, 

ing. •' 

the court may forfeit his undertaking, and order it to be 
prosecuted, unless his default be excused. 

bo"n<f § 95. If the complainant do not appear, the person com- 

Sm^,^*" plained of may be discharged, unless good cause to the 

plainant COUtrarV DC SUOWU. 
does not *^ 



if com« 

Slainai 
oes n< 
appear. 

Proceed- § ^6. If both partics appear, the court may hear their 
iSSions, proofs and allegations, and may either discharge the under- 
pearan^e taking, or rcquirc a new one, for a time not exceeding one 

parties. year. 

Undertak- § 97. Au Undertaking to keep the peace is broken, on 

broken.®'^ the failure of the person complained of to appear at the 

court of sessions, as provided in section 94, or upon his 

being convicted of any crimes involving a breach of the 

peace. 

Undertak- § 9^- Upou the district attorney producing evidence of 
Ln^' how'* such conviction to the court of sessions to which the under- 
prosecut- taking is returned, that court must order the undertaking 
to be prosecuted ; and the district attorney must there- 
upon commence an action upon it in the name of the people 
of this state. 



ed. 



8 99. Security to keep the peace or be of good behavior, 

Security ^ / ^ ^ .it-i-i 

peace not ^^^^^^ bc requiTcd, except as prescribed m this chapter, 

required 
except 
according 
to this 
chapter. 
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CHAPTER III. 

POLICE EN" CITIES AND VILLAGES, AND THEIR ATTENDAKOB AT 

EXPOSED PLACES. 

SbOTION 100. Organization and regulation of tlie police. 

"OL Force to preserve the peace, at public meetings, when and how 
ordered. 

§ 100. The organization and regulation of the police in oraraniKi- 
the cities and villages of this state are governed by special JJ^the**^" 
statutes. '^'''^' 

§ 101. The mayor or other officer having the direction of Force to 
the police in a city or village, must order a force, sufficient the peace, 
to preserve the peace, f o attend any public meeting, when ™h|n ^nS 
he is satisfied that a breach of the peace is to be appre- S?d^red. 
hendad. 



CHAPTER ly 

PREVENTION AND SUPPRESSION OF RIOTS. 

Sbctiok 102. Powers of sheriff or other ofllcer, in overcoming resistance to 

process. 
109L His duty to certify to court tlie names of resisters and their 

abettors. 
164. Duty of a person commanded to aid tlie officer. 

105. When governor to order out a military force, to aid in executing 

process. 

106. Magistrates and officers to command rioters to disperse. 

107. To arrest rioters, if they do not disperse. 

108. Consequences of refusal to aid the magistrates or officers. 

100. Consequences of neglect or refusal of a magistrate or officer to 
act. 

110. Proceedings, if rioters do not disperse. 

111. Officers who may order out the military. 

112. Commanding officer and troops to obey the order. 

113. Anned force to obey orders. 

114. Conduct of the troops. 

115. €k)vernor may, in certain cases, proclaim a county in a state of 

insurrection. 

116. May call out the militia. 

117. May revoke the proclamation. 

5 
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of Sheriff § ^^^- ^li^^ ^ sheriff or other public officer, authorized 
2fficOT?'in t^ execute process, has reason to apprehend that resistance 
inlrwlst^ is about to be made to the execution of the process, 
procesa. hc may command as many male inhabitants of his county 
as he thinks proper, and any military company or com- 
panies in the county, armed and equipped, to assist him in 
overcoming the resistance, and if necessary, in seizing, 
arresting and confining the resisters and their aiders and 
abettors, to be punished according to law. 

His duty S 103. The officer muSt certify to the court from which 

to certify '^ , "^ . 

Se naSes *"^ proccss issucd, the names of the resisters and their aid- 
ere^and^ ^rs and abettors, to the end that they may be proceeded 
abettors. 7 against f or contempt. 



Duty of a § 104. Everv person commanded by a public officer to 

persoD v X V X 

command- assist him in the execution of process, as provided in sec- 
tiie officer. ^^^^ -|^q2^ who, without lawful causc, refuses or neglects to 
obey the command, is guilty of a misdemeanor. 

When § 105. If it appear to the ffovemor, that the power of 

governor _ , /*»• tti i«/v 

to order thc couutv IS uot Sufficient to enable the shenff to execute 

out a mill- J 

to'aid^in®' process delivered to him, he must, on the application of 
process^*^ the sheriff, order such a military force from any other 
county, or counties, as is necessary. 

Ma«i8. § 106. When persons to the number of five or more, 

t rates and 

officers to armed with dangerous weapons, or to the number of ten 

command o it ^ 

disiferel? or morc, whether armed or not, are unlawfully or riotously 
assembled in a city, village or town, the sheriff of the 
county and his under sheriff and deputies, the mayor and 
aldermen of the city, or the supervisor of the town, or 
president or chief executive officer of the village, and the 
justices of the peace or the police justices of the city, vil- 
lage or town, or such of them as can forthwith be collected, 
must go among the persons assembled, and command them, 
in the name of the people of the state, immediately to 
disperse. 
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§ 107. If the persons assembled do not immediately dis- J^^*™* 
perse, the magistrates and officers must arrest them, or not^dfa- 
cause them to be arrested, that they may be punished ^^' 
according to law ; and for that purpose, may command the 
aid of all persons present or within the county. 

§ 108. If a person so commanded to aid the magistrates conse- 
or officers, neglect to do so, he is deemed one of the riot- l^^^^^l ^^ 
ers, and is punishable accordingly. Safiror 

officers. 

§ 109. If a magistrate or officer having notice of an conse- 
unlawful or riotous assembly, mentioned in section 106, nea;- neglect or 

•^ ' 7 o refusal of 

lects to proceed to the place of the assembly, or as near JrSe^r 
thereto as he can with safety, and to exercise the authority SS?^' ^ 
with which he is invested for suppressing the same and 
arresting the ofEenders, he is guilty of a misdemeanor. 

§ 110. If the persons assembled, and commanded to dis- f^^^^^' 
perse, do not immediately disperse, any two of the magis- [j^ot dS-^^ 
trates or officers mentioned in section 106, may command the ^^^' 
aid of a sufficient number of persons, and may proceed 
in such manner as in their judgment is necessary, to dis- 
perse the assembly and arrest the offenders. 

8 111. When there is an unlawful or riotous assembly, officers 

O ./ ' who may 

with intent to commit a felony, or to offer violence to per- the mnS-* 
son or property, or to resist by force the laws of the state, ^^^' 
and the fact is made to appear to the governor, or to a 
judge of the supreme court, or to a county judge, or to the 
sheriff of the county, or to the mayor, recorder or city 
judge of a city, either of those officers may issue an order 
directed to the commanding officer of a division, brigade, 
regiment, battalion or company, to order his command, or 
any part of it (describing the kind and number of troops), 
to appear at a specified time and place to aid the civil 
authorities in suppressing violence and enforcing the law. 

S 112. The commanding officer, to whom the order is command 

. n 1 • 1 t • 1 ^ • t ^^^ officer 

given, must forthwith obey it ; and the troops required J^JiJ^J^p* 
must appear at the time and place appointed, armed and ^^^ °'^®'' 
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equipped with ammuQition as for Laspection, and render 
such aid. 

Armed 8 113. When an armed force is called out for the pnr- 

SJdJre. P^se of suppressing an unlawful or riotous assembly, it 

must obey the orders in relation thereto, of either of the 

officers mentioned in section 111. 

Conduct § 114. Every endeavor must be used, both by the magis- 
troops, trates and civil officers, and by the officer commanding the 
troops, which can be made consistently with the preserva- 
tion of life, to induce or force the rioters to disperse, be- 
fore an attack is made upon them by which their lives may 
be endangered. 

may?™' § 115. Whcu the governor is satisfied that the execution 
*^'^!l)ro- of civil or criminal process has been forcibly resisted in 



cases, 
claim a 



cQunty In auy county, by bodies of men, or that combinations to 
l?on"^' ^'^sis* ^^^ execution of process by force exist in any county, 
and that the power of the county has been exerted, and has 
not been sufficient to enable the officer having the process 
to execute it, he may, on the application of the officer, or 
of the district attorney or county judge of the county, by 
proclamation to be published in the state paper, and in 
such papers in the county as he may direct, declare the 
county to be in a state of insurrection. 

§ 116. After the proclamation mentioned in the last sec- 
tion, the governor may order into the service of the state 
such number and description of volunteer or uniform com- 
panies, or other militia of the state, as he deems necessary, 
to serve for such term, and under the command of such 
officer or officers as he may direct. 

May re- §117. The govcmor, whcu he thinks proper, may revoke 

prociama- the proclamation authorized by section 1 1 5, or declare that 

it shall cease, at the time and in the manner directed by 

him. 
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PART III. 



OF JXTDIOIAL PBOOEEDINGS FOR THE REMOVAL OF PUBUO 
OFFICERS, BY IMPEAOHMENTy OR OTHERWISE. 

Title I. Of impeachments. 

II. Of the REMOVAL OF JUSTICES OF THE PEACE, POLICE 
JUSTICES, AND JUSTICES OF JUSTICES* COURTS AND 
THEIR CLERKS. 



Impeach- 
ment 
to be de- 
livered to 
president 
of the 
senate. 



Copy of 
impeach- 
ment ser- 
ved on 
defendant. 



TITLE L 

OF IMPEACHMENTS. 

Section 118. Impeachment to be delivered to president of the senate. 

119. Cop7 of impeachment served on defendant. 

120. Service, how made. 

i21. Proceedings, if defendant do not appear. 

123. Defendant may object to sufficiency of, or deny impeachment 

123. Form of objection or denial. 

124. Proceedings thereon. 

125. Two-thirds necessary to conviction. 

126. Judgment on conviction, how pronounced. 

127. Adoption of resolution. 

128. Nature of the judgment. 

129. Officer, when impeached, disqualified to act until acquitted. 

130. Presiding officer, when president of the senate is impeached. 

131. Impeachment, not a bar to indictment. 

§ 118. When an officer of the state is impeached by the 
assembly, the articles of impeachment must be delivered to 
the president of the senate. 

§ 119. The president of the senate must thei'eupon cause a 
copy of the articles of impeachment, with a notice to appear 
and answer the same, at the time and place appointed for 
the meeting of the court, to be served on the defendant, 
not less than twenty days before the day fixed for the 
meeting of the court. 




OP THE STATE OP NEW YORK. 39 

• 

§ 120. The service must be upon the defendant person- ^^^* 
ally, or if he cannot, upon diligent inquiry, be found in the ™*^®- 
state, -the court, upon proof of that fact, may order publica- 
tion to be made in such manner as it deems proper, of a notice 
requiring him to appear at a specified time and place, and 
answer the articles of Impeachment. 

§ 121. If the defendant do not appear, the court, upon Proceed- 
proof of service or publication as provided in the last two J^°^*"^* 
sections, may of its own motion, or for cause shown, as. «pp«*'- 
sign another day or place for hearing the impeachment ; 
or may then, or at any other time which it may appoint, 
proceed in the absence of the defendant, to trial and judg- 
ment. 

§ 122. When the defendant appears, he must answer the j^l'^Sb?^* 
articles of impeachment ; which he may do, either by ob- JSmci^ncy 
jecting to their sufficiency, or that of any article thei-ein, or Seny'^im- 
by denying the truth of -the same. ™e»^- 

§ 123. If the defendant object to the sufficiency of the ^grjS^^^^ 
impeachment, the objection mu8t be in writing, but need or denial. 
not be in any specific form ; it being sufficient, if it present 
intelligibly the grounds of the objection. If he deny 
the truth of the impeachment, the denial may be oral, and 
without oath, and must be entered upon the minutes. 

§ 124. If an objection to the sufficiency of the impeach- proceed- 
ment be not sustained by a majority of the members of the thereon, 
court who heard the argument, the defendant must forth- 
with answer the articles of impeachment. If he plead 
guilty, or refuse to plead, the court must render judgment 
of conviction against him. If he deny the matters charged 
the court must, at such time as it may appoint, proceed 
to try the impeachment, and may adjourn the trial from 
time to time until concluded. 

8 125. The defendant cannot be convicted on an im- two- 
peachment. without the concurrence of two-thirds of the necessary 

i: - ^ to convic- 

members present during the trial ; and if such two-thirds ^*°"- 
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do not concur in a conviction, the defendant must be de- 
clared acquitted. 

JS^^^v?^ § 126. After conviction, the court must immediately, or 
pronoSS^- at such othcr time as it. may appoint, pronounce judgn^ent, 
in the form of a resolution, entered upon the minutes of the 
court. The vote upon the passage thereof must be taken 
by yeas and nays, and must also be entered upon the min- 
utes. 

o/ro?^*iu^ § ^^^' ^ *^^ adoption of. the repolutipn^by a majority 
"^° of the members present, who voted on the question of 

acquittal or conviction, it becomes the judgment of the 

court. 

NiaiiMoi § 128. Upon conviction, the judgment must be either 
ment. j^ That the defendant be removed from office ; or 

2^ That he be removed from office and disqualified to hold 
and enjoy a particular office or class of offices, or any office 
of profit, trust or honor whatever under this state. 

w?en un- § ^^^' "^^ officcr shall excrcisc his office, after articles of 
S?8^quaH- impeachment against him shall have been delivered to the 
until ac° senate, until he is acquitted. 

quitted. ' '' 

Presiding § 130. If the president of the senate be impeached, 
^re!i"dent ^^^^^ ^^ *^® impeachment must be immediately given to 
wn^t the senate by the assembly, that another president may be 

is im- T_ _ 

peaofaed. CbOSCn. 



Impeach- § 131« I^ tbc offeusc for which the defendant id im- 
™bar'to*^* peached be a crime, the prosecution thereof is not barred by 
ment. the impcachment. 
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TITLE II. 

■ 

OF THE REMOVAL OF JUStlOfiS' 6F THE PEACE, POLICE JUS- 
TICES, AND JUSTICES OF JUSTICES' COUETS, AND THEIB 
CLERKS* 

§ 132. Justices of the peace, police justices, justices of 
justices' courts, and their clerks, are removable by the 
supreme court at a general term. 

e 
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PART IV. 

OF THE PBOCEEDINGS IN CRIMINAL ACTIONS PROSECUTED BY 

INDICTMENT. 

Title I. Of the local jurisdiction of public offenses. 

II. Of THE time of commencing criminal ACTIONS. 

III. Of the information, and proceemngs thereon to 

THE commitment INCLUSIVE. 

IV. Of the proceedings after commitment, and befoke 

INDICTMENT. 

V Of the indictment. 

VI. Of the proceedings on the indictment befoee 

TRIAL. 

VII. Of the trial. 

VIII. Of TH:B PROCEEDINGS after TRIAL, AND BEFORE JUDG- 
MENT. 

IX. Of the judgment and execution. 
X. General provisions relating to punishment of 
crime. 
XL Of appeals. 
XII. Of miscellaneous proceedings. 



TITLE I. 

OF the local jurisdiction of public offenses. 

Sbction 133. When a person leaves this state to elude its laws. 

134. When a crime is committed partly in one county and partly in 
another. 

135. When a crime is committed on the boundary of two or more oonn* 
ties, or within five hundred yards thereof. 

136. Jurisdiction of crime on board of vessel. 

137. Of crime committed in the state on board of any railway train, &c 

138. Indictment for libel. 

139. Conviction or acquittal in another state, a bar, where the jurisdic- 
tion is concurrent. 

140. Conviction or acquittal in another county, a bar, where the juris- 
diction is concurrent. 

§ 133. A person who leaves this state, with intent to 
FeYvS^this elude any law thereof against duelling or prize-fighting, or 
elude Its challenges thereto, or to do any act forbidden by such a 



When a 

f)erson 
eaves t 
state to 
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law, or, who being a resident of this state, does an act out 
of it, which would be punishable as a violation of such a 
law, may be indicted and tried in any county of this state. 

§ 134. When a crime is committed, partly in one county when a 
and partly in another, or the acts or effects thereof, consti- commit- 
tutine: or requisite to the consummation of the offense, occur in one 

. ••.••. county 

in two or more counties, the jurisdiction is in either county, fn ano*"^^^ 

ther. 

§ 135. When a crime is committed on the boundary of when a 
two or more counties, or within five hundred yards thereof, commit- 

. T ..... , ' ted on the 

the Jurisdiction is m either county. S? tmfor 

more 

§136. When a crime is committed in this state on board or within 
• * ^^® hun- 

of a vessel navigating a river, lake, or canal, or lying therem thereofJ*^^ 
in the course of her voyage, or in respect to any portion Jon^of ^' 
of the cargo or lading of such boat or vessel, the juris- boSS T 
diction is in any county through which, or any pai^t of 
which, such river or canal passes, or in which such lake is 
situated, or on which it borders, or in the county where 
such voyage terminates, or would terminate if completed. 

§137. When a crime is committed in this state, in or ^, , 
" Of crime 

on board of any railway engine, train or car, making a pas- te^ill^the 



1 • •1 • J 1 • J j^ • 1 siaie oil 

sage or tnp on or over any rauway m this state, or m respect board of 
to any portion of the lading or freightage of any such rail- JJ^ ^**"» 
way train or engine car, the jurisdii3tion is in any county 
through which, or any part of which, the railway train or 
car passes, or has passed in the course of the same passage 
or trip, or in any county where such passage or trip termi- 
nates, or would terminate if completed. 

§ 138. When a crime of libel is committed by publi- indict- 
cation in any paper in this state, against a person resid- ffbe"! ^"^ 
ing in the state, the jurisdiction is in either the county 
where the paper is published, or in the county where the 
party libeled resides. But th« defendant may have the 
place of trial changed to the county where the libel is 
printed, on executing a bond to the complainant in the 
penal sum of not less than $250, nor more than $1,000, 
conditioned, in case the defendant is convicted, for the 



44 CODE OP CRIMINAL PROCEDURE 

payment of the complainant's reasonable and necessary 
traveling expenses in going to and from his place of resb 
dence and the place of trial, and his necessary expenses ill 
attendance thereon, which bond must be signed by two 
sufficient sureties, to be approved by the judge of a court 
of record exercising criminal jurisdiction. 

Whenever the crime of libel is committed against a 
person not a resident of this state, the defendant must be 
indicted and the trial thereof had in the county where the 
libel is printed and published. But if the paper does not? 
upon its face, purport to be printed or published in a 
particular county of this state, the defendant may be in- 
dicted and the trial thereof had in any county where the 
paper is circulated. In no case however can the defend- 
ant be indicted for the printing or publication of one libel 
in more than one county of this state. 

Conviction § 139. When an act charged as a crime is within tbe 
tailS^no- jurisdiction of another state, territory or country, aa well as 

ther state, «*,, ..^ . "^ •.. 

where the "^vithin the junsdictiou of this state, a conviction or acquit* 
tSJililcon- tal thereof in the former, is a bar to a prosecution or indict- 
ment therefor in this state. 

Conviction 8 140* When a crime is within the iurisdiction of tw<) 

or acquit- ^ • a i • • i • • i 

taunano- or more counties oi this state, a conviction or acquittal 
ba""w^ere thereof in one county is a bar to a prosecution or indict 
dictlSnu ment thei'eof in another. 

con- 
current. 



TITLE II. 

OF THE TIME OF COMMENCING CRIMINAL ACTIONS. 

Sbgtion. 141. Prosecution for murder maj be commenced at any time 

142. Limitation of five years. 

143. Defendant out of state. 

144. Indictment deemed found, wlien presented in eourt und filed. 

Prosecu- § 141. There is no limitation of time within which a 
murder prosccutiou for murdcr must be commenced. It may be 

maybe -^ ^ -^ 

menoed at Commenced at any* time after the death of the person killed. 

any time. 
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§ 142, An indijotment for a crime, other than murder, must Jj*™**^^^^ 
be found within five years after its commission, except y®"** 
where a less time is prescribed by statute. 

§ 143. If, when the crime is committed, the defendant J^J^o'J**"* 
be out of the state, the indictment may be found within ****®* 
the term herein limited after his coming within the state ; 
and no time, during which the defendant is not an inhabit- 
ant of, or usually resident within, the state, is part of the 
limitation. 

§ 144, An indictment is found, within the meaning of m^nt*" 
the last three sections, when it is duly presented by the found 

' -/^ X J when pre« 

grand jury in open court, and there received and filed. ^^^^ *° 

and filed. 



TITLE III. 

OP THE INFOEMATION, AND PKOOIIBDIN^OS THEBEOK TO THE 

COMMITMENT INCLUSIVE. 

ChaftbbI. Tlie information. 

II. The warrant of arrest. 

III. Arrest by an officer, under a wamint. ' 

IV. Arrest by an officer, without a warrant. 
V. Arrest by a private person. 

VI. Betaking, after an escape or rescue. 

VII. Examiuation of the case, and discharge of the defendant or 
holding him to answer. 



CHAPTER I. 



THE INFOBMATION, 



Section 145. Information defined. 

146. Magistrate, defined. 

147. Who are magistrates. 



§ 145. The infonnation is the allegation made to a magis- informa- 
trate, that a person has been guilty of some designated deSied. 
criiriei 
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JJ^»- § 146. A magistrate is an officer, having power to issue a 

defined, warrant for the arrest of a person charged with a crime. 

ralS*^ § l^'^- ^^^ following persons are magistrates : 
trates. -j^ rpj^^ judges of the Supreme court ; 

2. The judges of any city court ; 

3. The county judges, and special county judges ; 

4. The city judge of the city of New York, and the 
judge of the court of general sessions in the city and county 
of New York ; 

5. The justices of the peace ; 

6. The police and other special justices, appointed or 
elected in a city, village or town ; 

7. The mayors and recorders of cities. 



CHAPTER IL 

THE WARRANT OF ARREST, 

Sbction 148. Examination of the prosecutor and his witnesses, upon the in« 

formation. 

149. Depositions, what to contain. 

150. In what case warrant of arrest may be issued. 

151 . Form of the warrant. 

152. Name or description of the defendant, in the warrant and state- 

ment of the offense. 

153. Warrant to be directed to and executed by a peace officer. 

154. Who are peace officers. 

155. Warrant issued bv certain judges. 

156 . Id. ; by other magistrates. 

157. Indorsement on the warrant, for service in another county, how 

and upon what proof to be made. 

158. Defendant, arrested for felony. 

159 . Defendant, arrested for a misdemeanor. 

160. Proceedings on taking bail from the defendant, in such case. 

161. Proceedings, where he is admitted to bail in such case, but bail 

is not given. 
163. Prisoner carried from county to city. 

163. Power and privilege of officer. 

164. When magistrate issuing the warrant is unable to act. 

165. Defendant in all cases to be taken before a magistrate, without 

delay. 

166. Defendant, before another magistrate than the one who issued 

the warrant. 

ttSni^the § ^^^' When an information is laid before a magistrate, 
l^^h]M^ of the commission of a crime, he must examine on oath the 
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infoiinant or prosecutor, and any witnesses he may produce, ^**^®8g|^ 
and take their depositions in writing, and cause them to be IfiSf™*" 
subscribed by the parties making them. 

§ 149. The depositions must set forth the facts stated by JJ^p^si- 
the prosecutor and his witnesses, tending to establish the ^n^tauJ*. 
commission of tte crime and the guilt of the defendant. 



8 150. If the magistrate be satisfied therefrom, that the in what 

, . . case 

crime complained of has been committed, and that there J^f JJJest 
is reasonable ground to believe that the defendant has com- Ssued® 
mitted it, he must issue a warrant of aiTest. 

§ 151. A warrant of arrest is an order in writing in the f^J^JJ^i 
name of the people, signed by a magistrate, commanding '*"*• 
the arrest of the defendant, and may be substantially in the 
following form : 

" County of Albany^ [or as the case may be.] 

" In the name of the people of the state of New York 
To any sheriff, constable, marshal or policeman in this state 
[or in the county of Albany^ or as the case may be, as pro- 
vided in sections 155 and 156.] 

" Information upon oath having been this day laid before 
me, that the crime of [designating it] has been committed, 
and accusing C. D. thereof. 

" You are therefore commandea, forthwith to arrest the 
above named C. D., and bring him before me, at — [naming 
the place,] or in case of my absence or inability to act, 
before the nearest or most accessible magistrate in this 
county. 

" Dated at the City of Albany , [or as the case may be^] 
this day of , 18 . 

E. F., Justice of thepeacej 
[or as the case may be.] 

§ 152. The warrant must specify the name of the defend- Name or 
ant, or if it be unknown to the magistrate, the defendant ^^^f^nlant 
may be designated therein by any name. It must also state waimnt 
an offense in respect to which the magistrate has authority mel^t of 



and state- 
ment of 
tbe 
ofTense. 
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Warrant 
to be 
directed 
to aod 
executed 
by a peace 
officer. 

Who are 

peace 

officers. 



Warrant 
issued by 
certain 
judges. 



to issue the warrant, and the time of issuing it, and the 
city, town or village where it is issued, and be signed by 
the magistrate with his name of office. 

§ 153, The warrant must be directed to, and executed by, 
a peace officer. 

§ 154. A peace officer is a sheriff of a county, or his dep- 
uty, or a constable, marshal or policeman of a city, town or 
village. 

§ 155. If the warrant be issued by a judge of the su- 
preme court, or of the superior court or court of common 
pleas, in the city and county of New York, or by a county 
judge, or by a judge of a city court, it may be directed 
generally to any sheriff, constable, marshal or policeman in 
the state, and may be executed by any of those officers to 
whom it may be delivered. 

§ 156. If it be issued by any other magistrate, it may be 
directed generally to any sheriff, constable, marshal or po- 
liceman in the county in which it is issued, and may be 
executed in that county ; or if the defendant be in another 
county, it may be executed therein, upon the written direc- 
tion of a magistrate of such other county indorsed upon 
the warrant, signed by him, with his name of office, and 
dated at the city, town or village where it is made, to the 
following effect : ^^ This warrant may be executed in the 
county of Monroa^^ [or as the case may be.] 

Indorse- S 157. The indorsement mentioned in the last section 

ment on ^ 

wMTant, cannot, however, be made, unless upon the oath of a credi- 
fnan^thOT blc witucss, iu Writing, indorsed on or annexed to the war- 
howand rant, proving the handwriting of the magistrate by whom 
proof to be \^ ^g^ issucd. Upou this proof, the magistrate indorsing 
the warrant is exempted from liability to a civil or crimi- 
nal action, though it afterward appear that the warrant 
was illegally or improperly issued. 

Defend- § 158. If the Crime charged in the warrant be a felony 
foJ?lfony. the officer making the arrest must take the defendant before 



Id.; by 
other 
magis- 
trates. 
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the magistrate who issued the warrant, or some other mag- 
istrate in the same county, as provided in section 164. 

§ 159. If the crime charged in the warrant be a misde- D«ffjiid- 
meanor, and the defendant be arrested in another county, arrested 

' ^ ^ •/ ' far a mia- 

the officer must, upon being required by the defendant, ^e'^^anor. 
take him before a magistrate in that county, who must 
admit the defendant to bail, for his appearance before the 
magistrate named in the warrant, and take bail from him 
accordingly. 

8 160. On taking bail, the magistrate must certify that Proteed- 

o o 7 ^ o J inffs on 

fact on the warrant, and deliver the warrant and undertak- bin from 
ing of bail to the officer having charge of the defendant, defendant. 
The officer must then discharge the defendant from arrest, case. 
and, without delay, deliver the warrant and undertaking 
to the magistrate before whom the defendant is required 
to appear. 

8 161. If, on the admission of the defendant to bail, as froceed- 
provided in section 159, bail be not forthwith given, the u^'admit^ 
officer must take the defendant before the magistrate who in such * 

. , _ case, but 

issued the warrant, or some other magistrate m the same ^aius not 
county, as provided in section 164. 

8 162. An officer who has arrested a defendant on a crim- Prisoner 
inal charge, in any county, may carry such prisoner through Jrojn^ ^^ 
such parts of any county or counties, as shall be in the *^**y- 
ordinary route of travel from the place where the prisoner 
shall have been arrested, to the place where he is to be con- 
veyed and delivered under the process, by which the arrest 
shall have been made ; and such conveyance shall not be 
deemed an escape. 

s^ 1 63. While passing through such other county or coun- power and 
ties the officers having the prisoner in their charge shall of officer, 
not be liable to arrest on civil process ; and they shall have 
the like power to require any citizen to aid in securing such 
prisoner, and to retake him if he escapes, as if they were in 

their own county ; and a refusal or neglect to render such 

7 
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aid shall be an ofiEense, in the same manner, as if they were 
officers of the county where such aid shall be required. 

mJ^istrate § ^^^' When, by the preceding sections of this chapter, 
l?^™u8* the defendant is required to be taken before the magistrate 
who issued the warrant, he may, if that magistrate be absent 
or unable to act, be taken before the nearest or most acces- 
sible magistrate in the same county. The officer must, at 
the same time, deliver to the magistrate the warrant with his 
return indorsed and subscribed by him. 



unable to 
act 



Defendant 
in all 
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§ 165. The defendant must, in all cases, be taken before 
the magistrate without unnecessary delay. 

§ 166. If the defendant be taken before a magistrate 
other than the one who issued the warrant, the depositions 
on which the warrant was granted must be sent to that 
magistrate, or if they cannot be procured, the prosecutor 
and his witnesses must be summoned to give theii' testi- 
»g^>vv anew. 



CHAPTER III. 



AEBEST BY A^ OFFICER, UNDER A WARRAIJT. 



Arrest, 
defined. 



By whom 
an arrest 
maybe 
made. 



Section 167. Arrest, defined. 

168. By whom an arrest may be made. 

169. Every person bound to aid an officer in an arrest. 

170. When the arrest may be made. 

171. How an arrest is made. 

172. No farther restraint allowed, than is necjessary. 

173. Officer mast state his authority, and show warrant, if required. 

174. If defendant flee or resist, officer may use all necessary means to 

effect arrest. 
175, 176. When officer may break open a door or window. 

§ 167. Arrest is the taking of a person into custody that 
he may be held to answer for a crime. 



§ 168. An arrest may be, 

1. By a peace officer, under a warrant ; 



OF THE STATE OF NEW YOEK. 51 

2. By a peace officer, without a warrant ; or 

3. By a private person. 

8 169. Every person must aid an officer in the execution Every per. 

.« ... son bound 

of a warrant, if the officer require his aid and be present omcl^rlS 
and acting in its execution. 



an arrest. 



§ 170. If the crime charged be a felony, the arrest may when the 
be made on any day, and at any time of the day or during be made, 
any night. If it be a misdemeanor, the arrest cannot be 
made on Sunday, or at night, unless by direction of the 
magistrate indorsed upon the warrant. 

S 171. An arrest is made by an actual restraint of the how an 
person of the defendant, or by his submission to the custody Side. " 
of the officer. 

§ 172. The defendant is not to be subjected to any more no further 
restraint than is necessary for his arrest and detention allowed. 

•^ than is 

necessary. 

§ 173. The defendant must be informed by the officer officer 
that he acts under the authority of the warrant, and he hssau- 

^ •' ^ ' thority, 

must also show the warrant, if required. wa^lnMf 

required. 



§ 174. If, after notice of intention to arrest the defend- if defend- 
ant, he either flee or forcibly resist, the officer may use all resist, oaeu 

' t/ 7 ,/ QQY may 

necessary means to effect the arrest. SIce^Lry 

means tQ 
eCTect 

§ 175. The officer may break open an outer or inner ^^l^ 
door or window of any building, to execute the warrant, Sreik^™*^ 
if, after notice of his authority and purpose, he be refused dSSror 
admittance, 

§ 176. An officer may break open an outer or inner w. 
door or window of any building, for the purpose of liberat- 
ing a person, who, having entered for the purpose of mak- 
ing an arrest, is detained therein, or when necessary for his 
own liberation. 
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CHAPTER IV, 

AKKEST BY AN OFFICER, WITHOUT A WARRANT, 

Section 177. In what cases allowed. 

178. May break open a door or window, if admittance refused. 

179. May arrest at night, on reasonable snspicioD of felony. 

180. Must state his authority, and cause of arrest, except when 

party is committing felony or is pursued after escape. 

181. May take before a magistrate, a person arrested by a by-stander 

for breach of the peace. 

182. Magistrate may commit by verbal or written order, for offenses 

committed in his presence. 

JasTs^^* § l'^'^. A peace officer may, without a warrant, arrest a 

allowed. 

person, 

1. For a crime, committed or attempted in his presence; 

2. When the person arrested has committed a felony, 
although not in his presence ; 

3. When a felony has in fact been committed, and he 
has reasonable cause for believing the person to be arrested 
to have committed it ; 

opii^l^^ § ^^^' '^^ make an arrest, as provided in the last section, 
wISdow if the officer mav break open an outer or inner door or win- 
tance re- dow of a building, if, after notice of his office and purpose, 



fused . 



he be refused admittance. 



May^an-est g 1 79. Hc may also, at night, without a warrant, arrest 
kbie^s^^'*' any person whom he has reasonable cause for believing 
FefoS?.^ to have committed a felony, and is justified in making the 
arrest, though it afterward appear that a felony had 
been committed, but that the person arrested did not com- 
mit it. 

Must state 

his au- T-fTi • • 1 

and^caise § '^^^' ^"^^ arresting a person without a warrant the 
ex?epf '' officer must inform him of the authority of the officer and 
partris the cause of the arrest, except when the person arrested is 

commit- , . . « . . 

oria^^ln^^ ID the actual commission of a crime, or is pursued imme- 
escapS!'®^ diately after an escape. 
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§ 181. A peace officer may take before a magistrate, a ^^^^ 
person, who, being engaged in a breach of the peace, is tSISJri 
arrested by a bystander and delivered to him. S^eSk 

^ ^ by a by- 

stander 

S 182, When a crime is committed in the presence of a o^thcT^^ 

magistrate, he may, by a verbal or written order, command Magistrate 

any person to arrest the offender, and may thereupon pro- ^^^^^^^ 

ceed as if the offender had been brought before him on a ^,ldlr!?or 

warrant of arrest. commit- 

ted In his 
presence. 



In what 

cases 

allowed. 



CHAPTER V. 

ARREST BY A PRIVATE PERSON. 

Section 183. In what cases allowed. 

184. Must inform the party of the cause of arrest, except when actnany 

committing the offense or on pursuit after escape. 

185. Must immediately take prisoner before a magistrate, or deliver 

him to a peace officer. 

§ 183. A private person may arrest another, 

1. For a crime, committed or attempted in his presence; 

2. When the person arrested has committed a felony, 
although not in his presence. 

§ 184. A private person before making an arrest, must J^^Jg; 
inform the person to be arrested of the cause thereof, and fhfcau'se 
require him to submit, except when he is in the actual com- eLe^**' 
mission of the crime, or when he is arrested on pursuit im- "*i"t^„^*^™* 
mediately after its commission. or^on^u? 

suit arter 
escape. 

8 185. A private person, who has arrested another for Must im- 

xi . . J, ^. i -xi X T 1 mediately 

the commission of a crime, must, without unnecessary delay. * rfg^ner 
take him before a magistrate, or deliver him to a peace offi- m^xV 

trate, or 
Cer. deliver 

him to a 
peace 
officer. 
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CHAPTER VL 

RETAKING, AFTER AN ESCAPE OR RESCUE. 

SiDCTiON 186. Maj be at any time, or in any place in the state. 

187. May break open a door or window, if admittance refused. 

My^tto? § 186. If a person arrested escape or be rescued, the 
piacelS^ person, from whose custody he escaped or was rescued, may 

immediately pursue and retake him, at any time, and in 

any place in the state. 



May break § 187. To retake the person escaping or rescued, the per- 
w^ndow, if 8^^ pursuing may, after notice of his intention and refusal 
ta^e^e- of admittance, break open an outer or inner door or win- 

fused. 

dow of a building. 



CHAPTER VII. 

EXAMINATION OF THE CASE, AND DISCHARGE OF THE DEFEND- 
ANT OR HOLDING HIM TO ANSWER. 

Section 188. Magistrate to inform defendant of the charge, and his right to 

counsel. 

189. Time to send, and sending for counsel. 

190. On appearance of counsel, or waiting for him a reasonable time 

examination to proceed. 

191. When to be completed ; adjournment. 

193. On adjournment, defendant to be committed, or discharged on 
deposit of money. 

193. Form of commitment. 

194. Depositions, to be read on examination, and witnesses examined. 

195. Examination of witnesses to be in presence of defendant, and 

witnesses to be cross-examined in his behalf. 

196. Defendant to be informed of his right to make a statement. 

197. Waiver of his right, and its effect. 

198. 199. Statement, how taken. 

200. How reduced to writing, and authenticated. 

201. After statement or waiver, defendant's witnesses to be examined. 

202. Witnesses to be kept apart. 

203. Who may be present at examination. 

204. Testimony, how taken and authenticated . 

205. Depositions and statement, how and by whom kept. 
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Section 206. Defendant entitled to copies of depositions and statement. 

207. Defendant, when and how to be discharged. 

208. When and how to be committed. 

209. Order for commitment. 

210. Certificate of bail being taken. 

211. Defendant to choose how he shall be tried. 

212. Order for bail, ou commitment. 

213. 214. Form of commitment. 

215. Undertaking of witnesses to appear, when and how taken. 

216. Security for appearance of witnesses, when and how required. 

217. Infants and married women may be required to give security for 

appearance as witnesses. 

218. Witness to be committed, on refusal to give security for appear- 

ance. 

219. Witness, unable to give security, may be conditionally examined. 

220. Last section not applicable to prosecutor or accomplice. 

221. Magistrate to return depositions, statement and undertakings of 

witnesses, to the court. 

§188. When the defendant is brousrht before a ma^is- Magistrate 

.,.,., to inform 

trate upon an arrest either with or without warrant on a ^l^t^jl"/*^* 
charge of having committed a crime, the magistrate, must and^^fs 
immediately inform him of the charge against him, and of cminsei. 
his right to the aid of counsel in every stage of the pro- 
ceedings, and before any further proceedings are had. 

8 189. He must also allow the defendant a reasonable Time to 

, , , send, and 

time to send for counsel, and adjourn the examination for fo?c!)u^n- 
that purpose ; and must, upon the request of the defendant, ®®^* 
require a peace officer to take a message to such counsel in 
the town or city, as the defendant may name. The officer 
must, without delay and without fee, perform that duty. 

§190. The magistrate, immediately after the appear- onap- 
ance of counsel, or if none appear and the defendant require ^J^^^^j^f^ 
the aid of counsel, must, after waiting a reasonable time JeLo^we 
therefor, proceed to examine the case, unless the defend- amumtion 
ant waives examination and elects to give bail, in which ceed. 
case the magristrate must admit the defendant to bail if the 
crime is bailable, as provided in section 210. 

§ 191. The examination must be completed at one ses- ^^^^^ 
sion, unless the magistrate, for good cause shown, adjourn g^folfrli- 
it. The adjournment cannot be for more than two days at ™®°*' 
each time, nor more than six days in all, unless by con- 
sent or on motion of the defendant. 
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On ad- § 192. If an adjournment be had for any cause, the mag- 

f^Sdant to istrate must commit the defendant for examination, or dis- 

be cotn- 



raittedror charge him from custody, upon his giving bail to appear 
Sf money * during the examination, or upon the deposit of money as 
provided in this Code, to make sure of his appearance at the 
time to which the examination is adjourned. 

Form of 8 193. The commitment for examination is by an indorse- 

commit- ^ ^ ^ "^ 

meat. mcut sigucd by the magistrate, on the v^arrant of arrest, to 
the following effect : " The within named A. B., having 
been brought before me under this warrant, is committed 
for examination, to the sheriff of the county of ," or 
in the city and county of New York, " to the keeper of 
the city prison of the city of New York." 

tioSrlobe § ^^'^^ -^t *^^ examination, the magistrate must, in the 
exam?na. fi^st placc, read to the defendant the depositions of the 
witnessea witucsses examined on the takins: of the information, and if 

examined. ^ ^ / ^ 

the defendant request it, or elects to have the examination, 
must summon for cross-examination the witnesses so exam- 
ined, if they be in the county. He must also issue subpoe- 
nas for additional witnesses required by the prosecutor or 
the defendant. 

Examina- | 195. The wituesscs must be examined in the presence 
t^^be^hi®* of the defendant, and may be cross-examined in his be- 

prese.'ice i -ip 
of defend- nail, 
ant, and 
witnesses 
to be cross- 

fn h™^"^^ § 196. when the examination of the witnesses on the part 
fceiaif. ^^ ^YiQ people is closed, the mas^istrate must inform the 

Defendant .... 

fSrmJdof defendant, that it is his right to make a statement in 
to^rakke^a relation to the charge against him (stating to him the 
' nature thereof) ; that the statement is designed to enable 
him, if he see fit, to answer the charge and to explain the 
facts alleged against him; that he is at liberty to waive 
making a statement ; and that his waiver cannot be used 
against him on the trial. 

Waiver of § 197. If the defendant waive his right to make a state- 
and its ment, the magistrate must make a note thereof, immediately 
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following the depositions of the witnesses against the defend- 
ant. 

§ 198. If the defendant choose to make a statement, the^^Jf^^j^^^ 
magistrate must proceed to take it in writing, without oath, **^®°' 
and must put to the defendant the following questions 
only : 

What is your name and age ? 

Where were you born ? 

Where do you reside, and how long have you resided 
there ? 

What is your business or profession ? 

Give any explanation you may think proper, of the cir- 
cumstances appearing in the testimony against you, and 
state any facts which you think will tend to your excul- 
pation. 

§ 199. The answer of the defendant to each of the ques- ^^ 
tions must be distinctly read to him as it is taken down. 
He may thereupon correct or add to his answer, and it 
must be corrected until it is made conformable to what he 
declares to be the truth. 



Howre- 



§ 200. The statement must be reduced to writing by the duced to 
magistrate, or under his direction, and authenticated in the jg<**y* 
following manner : °*^^" 

1. The authentication must set forth in detail, that the 
defendant was informed of his rights as provided in sec- 
tion 196, and that after being so informed, he made the 
statement ; 

2. It must contain the questions put to him, and his 
answers thereto, as provided in sections 198 and 199 ; 

3. It may be signed by the defendant, or he may refuse 
to sign it ; but if he refuse to sign, his reason therefor 
must be stated as he gives it ; 

4. It must be signed and certified by the magistrate. 

8 
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«t^™«„» § '^01, After the waiver of the defendant to make a state- 

statemoDt o 

deflnd-®"^' meiit, or after he has made it, his witnesses, if he produce 

ant's wit- . i , . t 

nessesto anv, iQust be sworn and examined. 

be ex- •' ' 

amlned. 

Witnesses 8 202. The witnesses produced on the part either of the 

to be kept *^ ■*• -^ 

apart. people or of the defendant cannot be present at the exam- 
ination of the defendant; and while a witness is uader 
examination, the magistrate may exclude all witnesses who 
have not been examined. He may also cause the witnesses 
to be kept separate, and to be prevented from conversing 
with each other, until they are all examined. 



be^prSent § 203. The magistrate must also, upon the request of the 
Sminition. defendant, exclude from the examination every person, 
except the clerk of the magistrate, the prosecutor and his 
counsel, the attorney-general, the district attorney of the 
county, the defendant and his counsel, and the officer hav- 
ing the defendant in custody. 

Testi- 8 204. The testimony ffiven by each witness must be 

IndAu^^^ reduced to writing, as a deposition, by the magistrate or 
thentica- ^jj^^^i* }j{g direction, and authenticated in the following 
manner : 

1. The authentication must state the name and aee of 
the witness, his place of residence, and his business or pro- 
fession ; 

2. It must contain the questions put to the witness, and 
his answers thereto ; each answer being distinctly read to 
him as it is taken down, and being corrected or added to, 
until it is made conformable to what he declares to be the 
truth ; 

3. If a question put be objected to on either side, and 
overruled, or the witness decline answering it, that fact, 
with the ground on which the question was overruled or 
the answer declined, must be stated ; 

4. The deposition must be signed by the witness, or if 
he refuse to sign it, his reason for refusing must be stated 
in writing as he gives it ; 

5. It must be signed and certified by the magistrate. 
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§ 205. The magistrate or his clerk must keep the depo- Jf®^^**^^^ 
sitions taken on the information or on the examination, and w Sfd *• 
the statement of the defendant, if any, until they ai*e kepT. ^™ 
returned to the proper court ; and must not permit them to 
be inspected by any person, except a judge of a court hav- 
ing jurisdiction of the offense, the attorney-general, the dis- 
trict attorney of the county, and the defendant and his 
counsel. 

§ 206. If the defendant be held to answer the charge, entft?edto 
the magistrate or his clerk having the custody of the SeplS-^' 

J •,* ii ii * p J* * 1 * 1 tlons and 

depositions taken on the miormation or examination, and statement, 
of the statement of the defendant, must, on payment of his 
fees at the rate of five cents for every hundred words, and 
within two days after demand, furnish to the defendant, or 
his counsel, a copy of the depositions and statement, or 
permit either of them to take a copy. 

§ 207. After hearing the proofs, and the statement of the oefend- 

def endant, if he have made one, if it appear, either that a and how 
' , ' ^^ I ^ tobe dis- 

crime has not been committed, or that there is no sufficient charged. 

cause to believe the defendant guilty thereof, the magistrate 
must order the defendant to be discharged, by an indorse- 
ment on the depositions and statement, signed by him, to 
the following effect : " There being no sufficient cause to 
believe the within named A. B. guilty of the offense within 
mentioned, I order him to be discharged." 

8 208. If, however, it appear from the examination that when &m 

^ , . . . how to be 

a crime has been committed and that there is sufficient cause commit- 
ted. 

to believe the defendant guilty thereof, the magistrate must, 
in like manner, indorse on the depositions and statement, 
an order, signed by him, to the following effect : " It appear- 
ing to me by the within depositions (and statement, if any) 
that the crime therein mentioned [or any other crime 
according to the fact, stating generally the nature thereof] 
has been committed, and that there is sufficient cause to 
believe the within named A. B. guilty thereof, I order that 
he be held to answer the same." 
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ordw for § 209. If the crime be not bailable, the following words, 
ment. ^j, words to the same effect, must be added to the indorse- 
ment : ** and that he be committed to the sheriff of the 
county of ," [or in the city and county of New 

York, " to the keeper of the city prison of the city of New 
York."] 

Certificate 8 210. If the crimc be bailable, and bail be taken by 

of bail be- ^ • i i 

ing taken, ^^^q magistrate, the following words, or words to the same 
effect, must be added to the indorsement mentioned in sec- 
tion 208 ; " and I have admitted him to bail to answer, by 
the undertaking hereto annexed." 

Defendant g 211. If the crimc with which the defendant is charged 
shSbl be one triable, as hereinbefore provided, by a court of 
^ ® * special sessions of the county in which the same was com- 
mitted, the magistrate, before holding the defendant to 
answer, must inform him of his right to be tried by a jury 
after indictment, and must ask him how he will be tried. 
If the defendant shall require to be tried by a Jury after 
indictment, he can only be held to answer to a court 
having authority to inquire by the intervention of a grand 
jury into offenses triable in the county. If he shall not 
so require, he may be held to answer at the court of special 
sessions. 

Order for § 212. If the crimc be bailable and the defendant be 
commit- admitted to bail, but bail have not been taken, the follow- 

ment. ' ' 

ing words, or words to the same effect, must be added to 
the indorsement mentioned in section 208, " and that he be 
admitted to bail in the sum of dollars, and be com- 

mitted to the sheriff of the county of ," [or in the 

city and county of New York, " to the keeper of the city 
prison of the city of New York,"] until he give such bail." 

Form of § 213. If the magistrate order the defendant to be com- 

Saent?*^ mittcd as provided in sections 209 and 212, he must make 

out a commitment, signed by him, with his name of office, 

and deliver it, with the defendant, to the officer to whom 

he is committed, or if that officer be not present, to a peace 
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ojficer, who must immediately deliver the defendant into 
the proper custody, together with the commitment. 

§ 214. The commitment must be to the following effect : ^^• 
" County of Albany [or as the case may be.] 
"In the name of- the people of the State of New York: 
" To the sheriff of the county of Albany," [or in the city 
and county of New York, " to the keeper of the city prison 
of the city of New York : "] 

" An order having been this day made by me, that A. B. 
be held to answer to the court of upon a charge of 

[stating briefly the nature of the crime,] you are com- 
manded to receive him into your custody and detain him, 
until he be legally discharged. 

Dated at the city of Albany^ [or as the case may be,] 
this day of , 18 . 

C. D., Justice of the peace^ 

[or as the case may be.] 

§ 215. On holding the defendant to answer, the magis- undertak 
trate may take from each of the material witnesses exam- Sppe^ar?^^ 
ined before him on the part of the people, a written under- how" *"** 

♦ o t ft U 

taking, to the effect that he will appear and testify at the 
court to which the depositions and statement are to be sent, 
or that he will forfeit the sum of one hundred dollars. 

§ 216. When the magistrate is satisfied, by proof on oath, security 

that there is reason to believe that any such witness will pearance 

•/of wit- 
not appear and testify, unless security be required, he may wlflS^^nd 

order the witness to enter into a written undertaking, with qSireT 

such sureties, and in such sum as he may deem proper, 

for his appearance as specified in the last section. 

§ 217. Infants and married women, who are material wit- infants 
nesses against the defendant, may in like manner be required ned 



women 



to procure sureties for their appearance, as provided in the ™5?it^ed 

last section. security 

for ap- 
pearance 

§ 218. If a witness, required to enter into an undertak- Sesses. 
ing to appear and testify, either with or without sureties, tobecwF 
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Sfulai'tS'* refuse compliance with the order for that purpose, the mag- 
curity^or istrate must commit him to prison until he comply or be 
SScIf^ legally discharged. 

Witness, §219. When, however, it satisfactorily appears, by the 
clTrttv^' examination on oath of the witness or of any other person, 
condition- that the witness is unable to procure sureties, he may be 
aiiiiSed. forthwith conditionally examined, on behalf of the people, 

in the manner and with the effect provided in this Code, 

and must thereupon be discharged. 

Last sec 8 220. The last section does not apply to the prosecutor 

tion not " t., ••/! -i j 

applicable or to au accomplice m the commission oi the crime charged. 

to prose- J. o 

cutors or 

accom* 

piice. § 221. When a magistrate has discharged a defendant, 

toTeturn or has held him to answer, as provided in sections 207 and 

deposi- ' ^ , 

stotement ^^^? ^^ must rctum to the next court of oyer and terminer 
takiS^s^of or court of sessions of the county, or city court having 

witnesses, .• ••jjt n* i a1 • i i* i? 

to the power to inquire into the ottense by the intei'vention or a 
grand jury, at or before its opening on the first day, the 
Avarrant, if any, the depositions, the statement of the de- 
fendant, if he have made one, and all undertakings of bail, 
or for the appearance of witnesses, taken by him. 



court. 



TITLE IV. 

OF PROCEEDINGS AFTER COMMITMENT, AND BEFORE INDICTMENT. 

Chapter I. Preliminary provieions. 

II. Fonnation of the grand jury ; its powers and duties. 



CHAPTER I 

PRELIMINARY PROVISIONS. 
Section 222. Crimes ; how prosecuted. 

Crimes- § 222. All crfmes prosecuted in a court of oyer and ter- 
eciJte^?*' miner, or in a court of sessions, or in a city court, must be 
prosecuted by indictment. 
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CHAPTER n. 

FORMATION OF THE GRAND JURY, ITS POWERS AND DITTIES. 

tSECTiON 223, 224. Grand jury defined. 

225, 226, 227. For what courts to be drawn ; the order. 

228. Misdescription in order. 

229. Mode of selecting grand jurors. 

230. If sixteen grand jurors do not appear, additional number to be 

ordered. 

231. 232, 233. Manner of designating the additional grand jurors. 

234. Summoning the additional grand jurors, and compelling their 

attendance. 

235. When new grand jury may be summoned for the same court. 

236. Grand jury, how drawn when more than a suflScient number 

attends. 

237. Who may challenge an individual grand juror. 

238. Causes of discharge of the panel. 

239. Causes of challenge to an individual grand j uror. 

240. Manner of taking and trying the challenges. 

241. Decision upon the challenge. 

242. Effect of allowing a challenge to an individual grand juror, 
243 Violation of last section. 

244.- Appointment of foreman . 

245, 246, 247. Oath of the foreman and the other grand jurors. 

248. Charge of the court. 

249. Retirement of the grand jury. 

250. Appointment of a clerk, and his duties. 
251 Discharge of the grand jury. 

252. Power of grand jury to inquire into crimes, &c. 
253 Foreman may administer oaths. 

254. Definition of an indictment. 

255. Evidence receivable before the grand jury. 

256. Same. 

257. Grand jury, not bound to hear evidence for the defendant, but 

may order explanatory evidence to be produced. 

258. Degree of evidence, to warrant an indictment. 

259. Grand jurors must declare their knowledge as to commission of 

. a crime. 

260. Grand jury must inquire as to persons imprisoned on crimi- 

nal charges and not indicted ; the condition of public prisons ; 
and the misconduct of public officers. 

261. Grand jury entitled to access to public prisons, and to examine 

public records. 

262. 263, 264. When and from whom they may ask advice, and who 

may be present during their sessions. 

265. Secrets of the grand jujry to be kept. 

266. Grand jury, when bound to disclose the testimony of a wltnesi. 

267. Grand juror not to be questioned for his conduct as such. 
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dSSed"'^ § 223. A grand jury is a body of meD, returned at 
stated periods from the citizens of the county, before a 
court of competent jurisdiction, and chosen by lot, and 
sworn to inquire of crimes committed or triable in the 
county. 

§ 224. The grand jury must consist of not less than six- 
id. teen and not more than twenty- three persons, and the pres- 
ence of at least sixteen is necessary for the transaction of 
any business. 



For what § 225. A grand jury must be drawn for every term of 

courts to 
be drawn ; 
the order. 



courts to , 1 A -1 1 . , 

be drawn; the lOllOWmff COUrtS I 



1. The court of oyer and terminer, except in the city 
and county of New York ; 

2. The court of general sessions of the city and county 
of New York, and . 

3. The city courts, whenever an indictment can be there 
found. 

■ 

• 

§ 226. A grand jury may also be drawn: 
Id. "1. For every other court of sessions, when specially 

ordered by the court, or by the board of supervisors ; 

2. For the court of oyer and terminer in the city and 
county of New York, upon the order of a judge of the 
supreme court elected in the first judicial district. 

Id §• 227. If made by the court or a judge thereof, the order 

for a grand jury must be entered upon its minutes, and a 
copy thereof filed with the county clerk, at least twenty 
days before the term for which the jury is ordered. If 
made by the board of supervisors a copy thereof, certified 
by the clerk of the board, must be filed with the county 
clerk, at least twenty days before the term ; and when so 
filed, is conclusive evidence of the authority for drawing 
the jury. 

Misde- § 228. A misdescription of the title of the court in an 

In o^erl Order for a grand jury does not affect the validity of the 

order, if it can be plainly understood therefrom what court 

is intended.* 
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§ 229. The mode of selecting grand jurors is prescribed JJ°e®tiJf« 
by special statutes. firore. 

§ 230. If at any court of oyer and terminer or court of Jran?^*" 
sessions, except in the counties of Genesee, Orleans, and St. io?SJ)?° 
Lawrence, there shall not appear at least sixteen persons, tionai 

' ^ * •»■ ' number to 

duly qualified to serve as grand jurors, who have been ^^ ordered 
summoned, or if the number of grand jurors attending 
shall be reduced below sixteen, such court must, by order 
to be entered in its minutes, require the clerk of the county 
to.di'aw, and the sheriil to summon, such additional num- 
ber of grand jurors as shall be necessary, and must specify 
the number I'equired in the order. 

S 231. The clerk of the county must forthwith bring Manner of 

^ <j ^ ^ *^ ~ designat 

into the court the box containing the names of the grand ditionai**"^ 
juroi-s, from which grand juroi-s in the county are required S?Sre. 
to be drawn ; and he must, in the presence of the court, 
proceed publicly to draw the number of grand jurors 
specified in the order ; and when such drawing is com- 
pleted, he must make two lists of the peraons so drawn, each 
of which mtist be certified by him to be a correct list of 
the names of the persons so drawn by him, one of which he 
must file in his office, and the other he must deliver to the 
sheriff. 

§ 232. The sheriff must accordingly, in the manner re- w. 
quired in respect to the grand jurors originally drawn, forth- 
with summon the persons whose names are drawn or desig. 
Dated in the list, provided in section 231, to appear in the 
court requiring their attendance at the time designated, and 
they must attend and serve as if they had been originally 
summoned as grand jurors, and subject to the same penal- 
ties, unless excused or discharged by the court. 

§ 233. In any other county, the names of the persons re- id 
quired to complete the grand jury may, in the discretion 
of the court, be drawn as provided in the last section, or 
may be publicly designated by the court, from the by- 
standers or the body of the county. 
9 
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summo^_ § 234. The sheriff must accordingly, in the manner re- 
giand *^ quired in respect to the grand jurors originally drawn, f orth- 
ind'^m- with summon the persons whose names are drawn or desig- 
tendance ^^*^^? ^^ provided iu the last two sections, who must at- 
tend and serve as if they had been originally summoned 
as grand jurors, and are subject to the same penalties, unless 
excused or discharged by the court. 

When new § 235. If a crfmc be committed during the sitting of 
fi?ymay the court, after the discharge of the grand jury, the court 
imuied for mav, iu its discretion, direct an order to be entered, that 

the same •/ ' " ' 

court. j.]^^ sheriff summon another grand jury ; and the same 
shallbe summoned, in the -manner prescribed for grand 
juries in general. 

Grand § 236. Whcu morc than twenty-three persons summoned 

irawi?^^ as grand jurors attend for service, the clerk must prepare 
more than Separate ballots containine: their names, folded as nearly alike 

a sufficient ^ , ^ ^ J 

at^telJds'! ^^ possible, and so that the names cannot be seen, and must 
deposit them in* a box. He must then openly draw out of 
the box twenty- three ballots ; and the persons whose names 
are drawn constitute the grand jury. The naftnes remain- 
ing in the box, as well as those drawn, must be returned to 
the box of drawn grand jurors. 

Who may § 237. A persou held to answer a charge for a crime may 
an1nd"?fd- challen2:e an individual 2:rand juror. 

ual grand ° . & J 

juror. 

§ 238. There is no challenge allowed to the panel or to 

dfs'Jfhargi the array of the grand jury, but the court may, in its dis- 

panei. crctiou, at any time discharge the panel and order another 

to be summoned, for one or more of the following causes ; 

1. That the requisite number of ballots was not drawn 
from the grand jury box of the county ; 

2. That notice of the drawing of the grand jury was not 
given; 

3. That the drawing was not had, in the presence of the 
officers designated by law ; and 

4. That the drawing was not had, at least fourteen daya 
before the court. 
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§ 239. A challenge to an individual grand juror may be ^JJJf,|^^' 
interposed, for one or more of the following causes, and v?dua/°^'" 
for these only : f^r, 

1. That he is a minor; 

2. That he is an alien ; 
3 That he is insane ; 

4. That he is the prosecutor upon a charge against the 
defendant ; 

5. That he is a witness on the part of the prosecution, 
and has been served with process or bound by an undertak- 
ing, as such; 

6. That a state of mind exists on his part, in reference 
to the case or to either party, which satisfies the court, in 
the exercise of a sound discretion, that he cannot act impar- 
tially and without prejudice to the substantial rights of the 
party challenging. 

§ 240. Challenges, to individual grand jurors, may be Manner of 
oral, and must be entered upon the minutes, and tried by tryin^fthe 
the court, in the same manner as challenges, in the case of 
a trial jury. 

§ 241. The court must allow or disallow the challenge. Decision 
and the clerk must enter its decision upon the minutes. chauenge. 

§ 242. If a challenge to an individual grand juror be ^^^^^^ ^^ 
allowed for any of the causes mentioned in subdivisions chSiTeSge* 
one, two or three of section 239, he must be forthwith dis- viduai 
charged from the grand jury. If such challenge be allowed J"''^'"- 
for any of the causes mentioned in subdivisions four, five 
or six of section 239, the juror challenged cannot be pres- 
ent at or take part in the consideration of the charge 
against the defendant who interposed the challenge, or in 
the deliberations of the grand jury thereon. 

§ 243. The grand jury must inform the court of a viola- violation 
tion of the last section, and the same is punishable by the section, 
court as a contempt. 

§ 244. From the persons summoned to serve as grand Appoint- 
jurors, and appearing, the court must appoint a foreman, foreman. 
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Tha court must also appoint a foreman, when a person 
already appointed is discharged or excused, before the grand 
jury are dismissed. 

Oath of § 245. The following oath must be administered to the 

man and forcmau of the grand Jury : " You, as foreman of this grand 
?i?J)ra. j^^^y* shall diligently inquire and true presentment make, of 
all, such matters and things as shall be given you in charge; 
the counsel of the people of this state, your fellows' and 
your own you shall keep secret ; you shall present no per- 
son from envy, hatred or malice ; nor shall you leave any 
one unpresented through fear, favor, affection or reward, 
or hope thereof ; but you shall present all things truly as 
they come to your knowledge, according to the best of your 
understanding. So help you God ! " 

Id. § 246. The following oath nmst be immediately there- 

upon administered to the other grand jurors present : "The 
same oath which your foreman has now taken before you 
on his part, you and each of you shall well and truly ob- 
serve on your part. So help you God ! " 

Id. § 247. If, after the foreman and the grand jurors then 

present are sworn, any other grand juror appear, and be 
admitted as such, the oath, as prescribed in section 245, 
must be administered to him, commencing, "You, as one 
of this grand jury," and so on, to the end. 

Charge of § 248. The grand jury being impaneled and sworn, 
must be charged by the court. In doing so, the court must 
read to them the provisions of this Code, from section 252 
to section 267, both inclusive, or give them a copy thereof, 
and must give them such information as it may deem 
proper, as to the nature of their duties, and any charges 
and crimes returned to the court, or likely to come before 
the grand jury. The court need not, however, charge 
them respecting violations of a particular statute. 

me*nt^f § ^^^' ^^^ grand jury must then retire to a private 
fhe^ errand j.^^^^ ^^^(j inquire iuto the offenses cognizable by thera. 
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§ 250. The grand juiy must appoint one of their num- ^^f^}"^ 
ber as clerk, who is to preserve minutes of their proceed- hil'^duuls. 
ings (except of the votes of the individual members on a 
presentment or indictment), and of the evidence given 
before them. 

§ 251. The grand jury, on the completion of the busi- Discharge 
ness before them, must be discharged by the court ; but grand 
whether the business be completed or not, they are dis- 
'charged by the iBnal adjournment of the court. 

§ 252. The grand jury has power, and it is their duty, to Power of 
inquire into all crimes committed or triable in the county, Jury to 

J- •/ ' inquire 

and to present them to the court. c^mes,&o. 

§ 253. The foreman may administer an oath, to anj^ wit- Foreman 
ness appearing before the grand jury. JSfnis^er 

§ 254. An indictment is an accusation in writing, pre- Definition 
sented by a grand jury to a competent court, charging a dictment. 
person with a crime. 

§ 255. In the investigation of a charge, for the purpose Evidence 

• ' o / X i. receivable 

of indictment, the grand jury can receive no other evidence ^«*2? *^^ 
than, ^ ^'^°- 

1 . Such as is given by witnesses produced and sworn 
before them, or furnished by legal documentary evidence ; 
or 

2. The deposition of a. witness, in the cases mentioned in 
the third subdivision of section 8. 

§ 256. The grand jury can receive none but legal evi- same, 
dence. 

§ 257. The grand jury is not bounc^ to hear evidence xor SfrTnot 
the defendant ; but it is their duty to weigh all the evi- he^ev^? 
dence submitted to them, and when they have reason to the dV^^ 
believe that other evidence, within their reach, will explain orde?*^ 



away the charge, they should order such evidence to be tory ev?- 
produced ; and for that purpose, may require the district 5®"p^- 
attorney to issue process for the witnesses. 
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?v1d^nce' § 258. The grand jury ought to find an indictment, when 
raiJt an all the evideuce before them, taken together, is such as in 
meit. their judgment would, if unexplained or uncontradicted, 
warrant a conviction by the trial jury. 

j?iro"s § 2^^- If ^ member of the grand jury know, or have rea- 

Sareth!^ir SOU to believc, that a crime has been committed, which is 
as to com- triable in the county, he must declare the same to his fellow 

mission of . . 

a crime, jurors, who must thereupon investigate the same. 

Su^sun-"^ § ^^0. The grand jury must inquire, 
persons 1 . Into the casc of every person imprisoned in the jail ol 

cri^iSa'i *^^ county, on a criminal charge, and not indicted ; 
and'^Sotin- 2. luto the couditiou and management of the public 

dieted ; . • , i . t 

the cmidi- prisons lu the county ; and 

prisoSs; 3- I^*^ *t^ willful and corrupt misconduct in office, of 

Slisco^n- public officers of every description, in the county. 

public 

Grand^ury § 261. They are also entitled to free access, at all rea- 
Icceil^ ^ sonable times, to the public prisons, and to the exami- 
prisons, nation, without charge, of all public records in the 

examine cOUUty. 
records. 

When and g 262. The grand jury may in any case ask the advice of 
theTina.y: ^uy judgc of the court, or of the district attorney of the 

ask advice, . 

and who COUUty. 
may be 
present 

their ^ § 263. Whenever required by the grand jury, it shall be 



Id. the duty of the district attorney of the county to attend 

them for the purpose of examining witnesses in their pres- 
ence, or of giving them advice upon any legal matter, and 
of issuing subpoenas or other process for witnesses. 

Id. § 264. The distrfct attorney of the county must be 

allowed at all times to appear before the grand jjvy^at Jjis 
request, for the purpose of giving information relative to 
any matter before them, but no district attorney, offi- 
cer, or other person, shall be present with the grand jury 
during the expression of their opinions, or the giving of 
their votes upon any matter. 
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§265. Every member of the Q:vand jury must keep se- secrets of 
•^ , ^ O tf J J^ the grand 

cret whatever he himself* or any other grand juror, may ^^J^^^"^ ^^ 
have said, or in what manner he, or any other grand juror, 
may have voted, on a matter before them, 

§ 266. A member of the grand jury may, however, be Grand 
required by any court, to disclose the testimony of a wit- ^fJiy^g*^ 
ness examined before the grand jury, for the purpose of monrol'a 
ascertaining whether it is consistent with that given by 
the witness before the court ; or to disclose the testimony 
given before them by any person upon a charge against 
him for perjurj^ in giving his testimony, or upon his trial 
therefor. 

§ 267. A grand juror cannot be questioned for anything Grand ju- 
he may say, or any vote he may give, in the grand jury ^f^Jl^l^fo 
relative to a matter legally pending before the jury, except dlfct^^' 
for a perjury of which he may have been guilty, in making *"^^' 
an accusation or giving testimony to his fellow jurors. 



TITLE V. 

OF THE INDICTMENT. 



Chaptbr I. Finding and presentation of the indictment. 
II. Form of the indictment. 
III. Amendnient of the indictment. 
rV. Arraignment of the defendant. 
V. Setting aside the indictment.. 
VI. Demurrer. 
VII. Plea. 
VIII. Removal of the action before trial. 



CHAPTER I. 

FINDING AND PRESENTATION OF THE INDICTMENT. 

Section 268. Indictment must be found by twelve grand jurors, and indorsed 

by foreman. 
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Section £69. If not so found, depositions, &c., must be returned to tli« court, 

with dismissal indorsed. 

270. Effect of dismissal. 

271. Names of witnesses must be indorsed upon indictment. 

272. Indictment must be presented in presence of the grand jury, and 

filed. 

Indict- § 268. An indictment cannot be found, without the con- 

be found currcuce of at least twelve erand iurors. When so found, 

by twelve , , ^ ^ 

fu?ore,andi^ must be indoi'sed, "A true bill," and the indorsement 
by^f "e- must be signed by the foreman of the grand jury. 

man. 

If not so § 269. If twelve grand jurors do not concur in finding 
deposi- an indictment, the depositions, (and statement, if any,) 
returne^d transmitted to them, must be returned to the court, with au 
court! with indorsement thereon, signed by the foreman, to the effect 

dismissal .ijjii • t • t 

indorsed, that the Charge is dismissed. 

Effect of 8 270. The dismissal of the charsre does not, however, 

dismissal. . . . . ^ 

prevent its being again submitted to a grand jury, as often 
as the court may so direct. But vdthout such direction, it 
cannot be again submitted. 



Names of 
witnesses 



§ 271. When an indictment is found, the names of the 
mustTe^^ witnesses examined before the grand juiy, or whose depo- 
dPc?m* n"t ^^^^^^^ ^^^y have been read before them, as provided in 
section 255, must be indorsed upon the indictment before 
it is presented to the court. If not so indorsed, the court 
must, upon the application of the defendant, at any time 
before trial, direct the names of such witnesses as they appear 
upon the minutes of the grand jury to be furnished to him 
forthwith. 

§ 272. An indictment, when found by the grand jury, 
bi^Sre^"** as prescribed in section 268, must be presented by thek 
presence" forcmau, in their presence, to the court, and must be filed 
Srand jury wlth the clcrk, aud remain in his ofl&ce as a public record. 

and filed ' * 
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O 



CHAPTER n. 



FORM OF THE INDICTMENT. 

Section 278. Forms of pleading heretofore existing, abolished. 

274. First pleading for the people, is indictment. 

275. Indictment, what to contain. 

276. Form of indictment. 

277. When defendant is indicted by fictitious or erroneous name, his 

true name may be inserted in subsequent proceedings. 

278. 279. Indictment must charge but one crime and in one form, except 

where it may be committed by different means. 

280. Statement as to time when crime was committed. 

281. Statement as to person injured or intended to be injured. 

282. Construction of words used in indictment. 

283. Words used in a statute need not be strictly pursued. 

284. Indictment when sufficient. 

285. Indictment not insufficient for defect of form, not tending to pre- 

judice defendant. 

286. Presumptions of law and matters of which judicial notice is taken, 

need not be stated. 

287. Pleading a judgment or determination of, or proceeding before a 

court or officer of special jurisdiction. 

288. Private statute, how pleaded. 

289. Pleading in indictment for libel. 

290. Pleading in indictment for forgery, where the instrument has been 

destroyed, or withheld by defendant. 

291. Pleading in indictment for perjury or subornation of perjury. 

292. Upon indictment against several, one or more may be convicted 

or acquitted. 

§ 273. All the forms of pleading in criminal actions. Forms of 
heretofore existing, are abolished ; and hereafter, the forms Eil^ffre 

existlnfT 

of pleading, and the rules by which the sufficiency of plead- aboiishM. 
ings is to be determined, are those prescribed by this Code. 

§ 274. The first pleading on the part of the people is p,„t 
the indictment. ForlSJ* 

people, is 
indfct- 

§ 275. The indictment must contain : Smct- 

1. The title of the action, specif yins: the name of the whatV 

' ■!- •' O contain. 



court to which the indictment is presented, and the names 
of the parties ; 

2. A plain and concise statemem; of the act constituting 
the crime, without unnecessary repetition. 
10 
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P(>riiiof § 276. It may be substantially iu the following form: 



ment. 



Court of oyer and terminer of the county of ; 

[stating the proper county.] 

Court of oyer and terminer of the city and county of 
New York. 

Court of sessions of the county of , [stating the 

proper county.] 

Court of general sessions of the city and county of New 
York. 

or 

City court of the city of [stating the proper 

city.] 

The People of the state of New York 

against 
A. B. 

The grand jury of the 
[here insert the name of the county, or of the city, or of tne 
city and county, in which the indictment is found,] by this 
indictment, accuse A. B. of the crime of [here 

insert the name of the crime, if it have one, such as treason, 
murder, arson, manslaughter, or the like, or if it be a misde- 
meanor, having no general name, such as libel, assault, or 
the like, insert a brief description of it, as it is given by 
statute ;] committed as follows : 

The said A. B., on the day of ,18 , at 

the town, [or city or village, as the case may be] of 
in this county, [here set forth the act charged as an offense.] 
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§ 277. If a defendant is indicted by a fictitious or d^f®"dant 
erroneous name, and in any stage of the proceedings his true bVSct^- ® 
name is discovered, it may be inserted in the subsequent erroneous 

' *' .... name, his 

proceedings, referring to the fact of his being indicted by ^^® gj'"® 
the name mentioned in the indictment. iubse-*"^*" 

quent pro- 
ceedings. 

S 278. The indictment must chars^e but one crime and in indict- 

" , . , ment 

one form except as in thS next section provided ; ^^^e but 

one crime 
, and in one 

§ 279. The cnme may be charged m separate counts to l^^\ 
have been committed by different means ; and where the ma"bo' 
acts complained of may constitute different crimes, such ted by 
crimes may be charged in separate counts. means. 



§ 280. The precise time at which the crime was com- statement 
mitted need not be stated in the indictment ; but it may be whe^n ^^^ 

crime T^as 

alleged to have been committed at any time before the ^^™^'" 
finding thereof, except where the time is a material ingre- 
dient in the crime. 

S 281. When an offense involves the commission of, or statement 

... , , as to per- 

an attempt to commit a private injury, and is described ^^%^^,, 
with sufficient certainty in other respects to identify the IS^bS"*®^ 
act, an erroneous allegation as to the person injured, or 
intended to be injured, is not material. 

8 282. The words used in an indictment must be con- construe- 

^ . . . . tionof 

strued ip their usual acceptation, in common language, ^^/^ ?n in 
except words and phrases defined by law, which are to be **^''*°^®°^ 
construed according to their legal meaning. 

8 283. Words used in a statute to define a crime need ^o^cis 

o ^ ^ used in a 

not be strictly pursued in the indictment ; but other words, ne*e*d 'not 
conveying the same meaning, may be used. pSrsiIid'.^^ 

§ 284. The indictment is sufficient, if it can be under- indict- 
stood therefrom when suf 

noient. 
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1. That it is entitled in a court having authority to re- 
ceive it, though the name of the court be not accurately 
stated ; 

2. That it was found by a grand jury of the county, or if 
in a city court, of the city in which the court was held ; 

3. That the defendant is named, or if his name cannot be 
discovered, that he is described by^a fictitious name, with 
the statement that it has been found impossible to discover 
his real name ; 

4. That the crime was committed at some place within 
the jurisdiction of the court ; except where, as provided by 
sections 133 to 138, both inclusive, the act, though done 
without the loc^l jurisdiction of the county, is triable 
therein ; 

5. That the crime was committed at some time prior to 
the finding of the indictment ; 

6. That the act or omission, charged as the crime, is 
plainly and concisely set forth ; 

7. That the act or omission, charged as the crime, is 
stated with such a degree of certainty, as to enable the court 
to pronounce judgment, upon a conviction, according to the 
right of the case. 

Indict- § 285. No indictment is insufficient, nor can the trial, 

insuffi- judgment, or other proceedings thereon be affected, by rea- 

form? not ^^^ ^^ ^^ impcrfectiou in matter of form, which does not 

to^prejL- tend to the prejudice of the substantial rights of the 

fendant. defendant, upon the merits. 

ticfns"2f^ § 286. Neither presumptions of law, nor matters of 
iSatte?8 of which judicial notice is taken, need be stated in an indict- 

which ju- 
dicial ment. 

notice is 
taken, 

Srstated. § 287. In pleading a judgment or other determination of 
jiid^nent* a coui^t or officcr of special jurisdiction, it is not necessary 
mination to statc the facts conferring jurisdiction; but the judg- 
beforefa oieut or determination may be stated to have been duly 
SfflcOT^Sf given or made. The facts constituting jurisdiction, how- 
jurisdic- ever, must be established on the trial. 

tlon. ' 
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v^ 288. Ill pleading a private statute, or a right derived ftatutl. 
therefrom, it is sufficient to refer to the statute, by its title pfelded. 
and the day of its passage, and the court must thereupon 
take judicial notice thereof. 

S 289. An indictment for libel need not set forth any Heading 

*^ ^ ^ ^ ^ ^ •/ In indict- 

extrinsic facts for the purpose of showing the application ^^^ ^^^ 
to the party libeled, of the defamatory matter on which the 
indictment is founded ; but it is sufficient to state generally, 
that the same was published concerning him ; and the fact 
that it was so published, must be established on the trial. 



§ 290. When an instrument, which is the subject of an Pleading 

^^ ' •'^ inindict- 

indictment for forgery, has been destroyed or withheld by JJ?gery^^ 
the act or procurement of the defendant, and the fact of the i^stm-^**^ 
destruction or withholdiner is allesred in the indictment, and been de- 

^ ... , stroyed. oi 

established on the trial, the misdescription of the instru- by^^e-^** 
ment is immaterial. fendant. 

§ 291. In an indictment for perjury or subornation of ,^^®,*^V^;f_ 
perjury, it is sufficient to set forth the substance of the con- ^®juiT°or 
troversy or matter in respect to which the crime was com- tron^of"' 

Deriurv 

mitted, and in what court, or before whom, the oath alleged 
to be false was taken, and that the court or person before 
whom it was taken had authority to administer it, with 
proper allegations of the falsity of the matter on which the 
perjury is assigned ; but the indictment need not set forth 
the pleadings, record or proceedings with which the oath is 
connected, nor the commission or authority of the court or 
person where or before whom the perjury was committed. 

S 292. Upon an indictment aeainst several defendants upon in- 

o r o ^ dictment 

any one or more may be convicted or acquitted. sfvl?!?, 

one or 
more may 
be con- 
victed or 
acquitted. 
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CHAPTER III. 



AMENDMENT OF THE INDICTMENT. 



Sbction 293. When amendment allowed. 

294. Trial to proceed. 

295. Effect of verdict, &c. 

When § 293. Upon the trial of an indictment, when a variance 

Kwed"'" between the allegation therein and the proof, in respect to 
time, or in the name or description of any place, person 
or thing, shall appear, the court may, in its judgment, if 
the defendant cannot be thereby prejudiced in his defense 
on the merits, direct the indictment to be amended, accord- 
ing to the proof, on such terms as to the postponement of 
the trial, to be had before the same or another jury, as the 
court may deem reasonable. 

Trial to S 294. After such amendment, the trial, whenever the 

proceed. o 7 j 

same shall be proceeded with, shall proceed in the same 
manner and with the same consequences, as if no such vari- 
ance had occurred. 

Effecitof § 295. A verdict and judgment, which shall be given 
' after the making of any such amendment, shall be of the 
same force and effect, as if the indictment had originally 
been found in its amended form. 



CHAPTER IV. 

ARRAIGNMENT OF THE DEFENDANT. 

Sbction 296. Defendant must be arraigned in the court in which indictment is 

found, if triable therein, or if not, in that to which it is sent or 
removed. 

297. If indictment be for felony, defendant must be present; if for 

misdemeanor, he may appear by counsel. 

298. When personal appearance is necessary, if defendant be in cue 

tody, he must be brought before the court. 
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8bctioi< 299. If discharged on bail or deposit, bench warrant to issae. 

800. Bench warrant, by whom, and how issued. 

801. Form of bench warrant. 

302. Direction in bench warrant, if indictment be for misdemeanor. 
308. If offense be bailable, order for bail to be indorsed on bench war- 
rant. 

304. Bench warrant, how served. 

305. Proceedings on bench warrant, when defendant is brought before 

magistrate of another county. 
806. Ordering defendant into custody, or increasing bail, when indict- 
ment is for felony. 

307. Defendant, if present, to be committed ; if not, bench warrant to 

issue. 

308. Defendant appearing for arraignment without counsel, to be in- 

formed of his right to counsel. 

309. Arraignment, how made. 

310. If he gave another name, subsequent proceedings to be had by 

that name, referring to name in the indictment. 

311. Time allowed defendant to answer indictment. 

312. How defendant may answer indictment. 

§ 296. When the indictment is filed, the defendant ^e'e.ndant 
must be aiTaiejned thereon, before the court in which it is Tn thl°® 
found, if it be triable therein, or if not, before the court whicMn- 
to which it is sent or removed. Iria'bie^' " 

S 297. If the indictment be for a felony, the defendant or if not, 

<5 "^ ' in that to 

must be personally present ; but if for a misdemeanor only, i^^^t"" orl^ 
his personal appearance is unnecessary, and he may appear JJ^Iodict- 

• 1 • .1 1 ment be 

upon the arraignment by counsel. for feiony, 

^ . . . defendant 

§ 298. When his personal appearance is necessary, if he ^eseiu; 
be in custody, the court may direct the officer in whose UmlS^^, 
custody he is, to brine: him before it to be arraigned. appear by 

•/ ' CD o counsel. 

§ 299. If the defendant have been discharged on bail, ^^"n^i 
or have deposited money instead thereof, and do not appear SScI u' 
to be arraigned, when his personal attendance is necessarv, iTSe^nS^- 
the court, in addition to the forfeiture of the undertaking yH^^uIi 
of bail or of the money deposited, may direct the clerk to befor^the 

• i_ T_ A. J* 1 • i court. 

issue a bench warrant lor his arrest. if d,g. 

§300. The clerk, on the application of the district ban S?d2? 
attorney, may accordingly at any time after the ordeiv^e^chwar. 



rant to 
issue. 



whether the court be sitting or not, issue a bench warrant '' 
into one or more counties. A bench warrant for the arrest of warrant, 

by whom, 

any offender indicted may be issu« d by the district at- f^^^^ 
torney in the manner and form now prescribed by law at 
any time after such, indictment sliall be found. 
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Form of 

bench 

warrant. 



§ 301. The bt-nch warrant issued by the clerk upon the 
indictment must, it* the offense be a felony, be substantially 
in the following form : 



" County of Albany^ [or as the case may be]. 

" In the name of the people of the state of New York: 
To any sheriff, constable, marshal or policeman in 
this state. An indictment having been found on 
the day of ,18 , in the court of sessions 
[seal.] of the count if of Albany y [or as the case may be,] 
charging C. D. with the crime of [designating it 
generally]. 

"You are therefore commanded, forthwith to arrest the 
above named C. D., and bring him before that court^ [or if 
the indictment have been sent or removed to another court,] 
before the court of oyer and terminer of tliat county^ [or as 
the case may be,] to answer the indictment ; or if the court 
have adjourned for the term, that you deliver iim into the 
custody of the sheriff of tho- county of Albany ^ [or as the 
case may be, or in the city and county of New York ^^ to 
the keeper of the city prison of the city of New York."] 

" City [or town] of , the day of ,18 

" By order of the court, 

E. F. Clerk:' 



Direction 
in bench 
warrant, 
If indict- 
ment be 
for mis- 
demeanor. 



§ 302. If the crime be a misdemeanor, the bench war- 
rant must be in a similar form, adding to the body thereof, 
a direction to the following effect : " or if he require it, 
that you take him before any magistrate in that county, *^x 
in the county in which you arrest him, that he may give 
bail to answer the indictment." 



If offense 
be baiJa- 



S 303. If the crime char^red be bailable, the court, upon 

oe DJiua- ^ ^ , /? j_l X. 

fir b/iuS directing the bench warrant to issue, may nx the amount 
bei^ndors- ^£ |^^-^ . ^^^ -^^ ^^^ ^^^^ ^^ indorsement must be made 

rant! upou the bcuch Warrant and signed by the clerk, to the 
following effect : " The defendant is to be admitted to bail 



in the sum of 



dollars." 
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§ 304. The bench warrant may be served in any county, ^^^^^ 
in the same manner as a warrant of arrest, except, that ved!^®'" 
when served in another county, it need not be indorsed by 
a magistrate of that county. 

S 305. If the defendant be brought before a magistrate Proceed- 

in^^s on 

of another county for the purpose of giving bail, the magis- ^f^Ji\,t 
trate must proceed in respect thereto, in the same manner f^ndint' is 
as if the defendant had been brought before him upon a before* 

, magistrate 

warrant of arrest, and the same proceedings may be had cJudT*^®'" 
thereon, as provided in sections 159 to 161, both inclusive. 

§ 306 If the defendant, before the finding of an ordering 

• j-i jI • 1 •! ^ 1 • I i_i defendant 

indictment, has given bail for his appearance to answer the into cus- 

^ . . t . tody, or 

charge, the court, to which the indictment is presented or b^n'^^^ben 
sent or removed for trial, may order the defendant to be ISenus 
committed to actual custody, either without bail, or unless 
he give bail in an increased amount, to be specified in the 
order. 

§ 307. If the defendant be present when the order is Defend- 
made, he must be forthwith committed accordingly. If he senl.Vo'be 

1 11 1 . f T comniit- 

be not present, a bench warrant must be issued and pro- nlft'bLch 
ceeded upon, in the manner provided in this chapter. ilsie*"**^ 

§ 308. If the defendant appear for arraignment, with- Defendant 
out counsel, he must be asked if he desire the aid of coun- 'or ar- 

' ^ raifrnment 

sel, and if he does, the court must assign counsel. TounsSuo 

be inforra- 
f> mi • Till ed of his 

§ 309. The arraignment must be made by the court, or ^^^^^^^ 
by the clerk or district attorney, under its direction, and Arraign- - 

•^ ... ment, how 

consists in stating the charge in the indictment to the '"*^®* 
defendant, and in asking him whether he pleads guilty or 
aot guilty thereto. If the defendant demand it, the indict- 
ment must be read, or a copy thereof furnished to him be 
fore requiring him to plead. 



gave 
another 



§ 310. If when arraigned the defendant allege that an- ifhe 
other name is his true name, the court must direct an entry nameTsrb- 

. •' sequent 

thereof in the minutes of the arraignment ; and the sub- Pn^^^ote 

sequent proceedings on the indictment may be had against that nam©, 
11 
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referring 
to name 
in the in- 
dictment. 
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him, by that name, referring also to the name by which he 
is indicted. 



Timeai- §311. If, on the arraignment, the defendant require it, 
J®°^«5*,J^^ he must be allowed until the next day, or such further 
diotment. ^j^^^ ^^y ^^ allowcd him as the court deems reasonable, 

to answer the indictment. 



How de- 
fendant 
may an- 
swer In- 
dictment. 



§ 3 1 2. In answer to the indictment, the defendant may 
either move the court to set the same aside, or may demur 
or plead thereto. 



CHAPTER V. 

SETTING ASIDE THE IISDIOTMENT. 

Sbction 313. Indictment, when set aside on motion. 

314. Defendant, when precluded from objecting to indictment in any 

other manner. 

315. Motion, when heard. 

816. If denied, defendant must immediately demur or plead. 

317. If granted, defendant discharged, unless the case be submitted to 

the same or another grand j ury. 

318. Effect of order for re-submission. 

319. When new indictment not found. 

320. Order to set aside indictment, no bar to another prosecution. 



Indict- 8 313. The indictment must be set aside, by the court 

Sdeon* ill which the defendant is arraigned, and upon his motion, 

motion. • • .t » ry i! n • 

m either of the lollowing cases : 

1. When it is not found, indorsed and presented, as pre- 
scribed in sections 268 and 272 ; 

2. When a person has been permitted to be present dur. 
ing the session of the grand jury, while the charge em- 
braced in the indictment was under consideration, except 
as provided in sections 262, 263 and 264. 

Defend- S 314. If the motiou to set aside the indictment be not 

ant, when "^ 

From ob^"* made, the defendant is precluded from afterward taking 
Jndic"*^*^ the objections mentioned in the last section. 

ment in 
any other 
manner. 
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8 315. The motion to set aside an indictment must be Motion, 

o wnen 

heard at the time of the arraignment, unless, for good '*®*^' 
cause, the court postpone the hearing to another time. 

§,316. If the motion be denied, the defendant must im- Jej^^^^^^t' 
mediately answer the indictment, either by demurring or Mediately 

1 1 • .1 J demur or 

pJeading thereto. piead. 

§ 317. If the motion be granted, the court must order J'^gJSiJj^' 
that the defendant, if in custody, be discharged therefrom, cifrged, 
or if under bail, that his bail be exonerated, or if he have ca»e be 

submitted 

deposited money instead of bail, that the money be re- JJ^^^^ 
funded to him ; unless the court direct that the case be mnd^^ 



re-submitted to the same or another grand jury. 



grai 
Jury. 



§ 318. If the court direct that the case be re-submitted, JJ^^^^rfor 
the defendant, if already in custody, must so remain, unless SmiS^. 
he be admitted to bail ; or if already admitted to bail, or 
money have been deposited instead thereof, the bail or 
money is answerable for the appearance of the defendant 
to answer a new indictment. 

§319. Unless a new indictment be found, before the when new 
next grand jury of the county or city is discharged, the mentnot 
court must, on the discharge of such grand jury, make 
the order prescribed by section 317. 

S 320. An order to set aside an indictment, as provided order to 

, " , ^ ' ^ •»■ set aside 

m this chapter, is no bar to a future prosecution for the ^eivno 
same offense. ^ ther"^^"^ 

ecutioD. 
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CHAPTER VL 



Only 
pleadins: 
for de- 
fendant, is 
demurrer 
or plea. 

Demurrer 
or plea, 
when put 
In. 



Grounds 
of de- 
murrer. 



DEMURRER. 

Sbction d21. Only pleading for defendant, is demurrer or plea. 

822. Demurrer or plea, when put in. 

823. Grounds of demurrer. 

824. Demurrer, bow put in, and its form. 

825. When heard. 

826. Judgment on demurrer. 

827. If allowed, judgment a bar to another prosecution, unless direc- 

tion that the case be re-submitted to the same or another grand 
jury. 

828. If re-submission not ordered, defendant discharged. 

829. Proceedings, if re-submission ordered. 

880. If demurrer disallowed, defendant maj be permitted to plead. 

When he must do so, and effect of his omission. 
831. When objections, forming ground of demurrer, may be taken at 

the trial, or in arrest of judgment. 

§ 321. The only pleading on the part of the defendant 
is either a demurrer or a plea. 

§ 322. Both the demurrer and the plea must be put in, 
either at the time of the arraignment, or at such other time 
as may be allowed to the defendant for that purpose. 

§ 323. The defendant may demur to the indictment, 
when it appears upon the face thereof, 

1. That the grand jury, by which it was found, had no 
legal authority to inquire into the crime charged, by rea- 
son of its not being within the lot^al jurisdiction of the 
county ; or 

2. That the indictment does not conform substantially to 
the requirements of sections 275 and 276 ; or 

3. That more than one crime is charged in the indict- 
ment within the meaning of sections 278 or 279 ; or 

4. That the facts stated do not constitute a crime ; or 

5. That the indictment contains matter, which, if true, 
would constitute a legal justification or excuse for the acts 
charged, or other legal bar to the prosecution. 
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§ 324. The demurrer must be in writing, signed either Demurrer, 
by the defendant or his counsel, and filed. It must dis- ^^j.*"^ its 
tinctly specify the grounds of objection to the indictment, 
or it may be disregarded. 

S 325. Upon the demurrer being filed, the objections ^^^jen 
presented thereby must be heard at such time as the court ^"^ ' 
may appoint. 

§ 326. The court must give judgment upon the de- Judfirment 
murrer either allowing or disallowing it ; and an order to murrer 
that effect must be entered upon the minutes. 

§ 327. If the demurrer be allowed, the judgment is final JJ^JJ^^JJ' 
upon the indictment demurred to, and is a bar to another anoSiOT 
prosecution for the same offense, unless the court, being of 8!?^°**"* 

^ , ' . . unless dl- 

opinion that the objection on which the demurrer is Hf^^^^ 
allowed may be avoided in a new indictment, direct the sSbm^ittS" 
case to be re-submitted to the same or another grand jury. sSme^or 

^ «' •^ another 

» Ti»i 1 !• 1 1 T grand jury. 

§ 328. If the court do not direct the case to be re-sub- u re^sub- 
mitted, the defendant, if in custody, must be discharged, J^^g^ed 
or if admitted to bail, his bail is exonerated, or if he have ^f/_®°***°' 
deposited money instead of bail, the money must be *^**"** 
refunded to him. 

§ 329. If the court direct that the case be submitted Prwseed- 
anew, the same proceedings must be had thereon as are pre- 1}*£™**" 
scribed in sections 318 and 319. ordered. 

§ 330. If the demurrer be disallowed, the court must u de- 
permit the defendant, at his election, to plead ; which he Sis-^^^^ 
must do forthwith, or at such time as the court may allow, defendant 

' •/ may be 

If he do not plead, judgment must be pronounced against ?o pTead!^ 
him, if the crime charged is a misdemeanor, other- must^do® 

., „ ^ T 80i and 

Wise a plea oi " not guilty must be entered. hf^SmlL 

sion 

§ 331. The objections mentioned in section 323 can only whenob- 
be taken by demurrer ; except that the objection to the to?m?n? 
juiisdiction of the court over the subject of the indictment, d^iurrer, 
or that the facts stated do not constitute a crime, may be Jhe^riai, 
taken at the trial, under the plea of not guilty, and in of fudg^ 
arrest of judgment. 
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CHAPTER Vn. 

PLEA. 

Section 832. The different kinds of pleas. 

333. Plea, how put in. 

334. Its form. 

335. Plea of guilty, how put in. 

336. Plea of insanity. 

337. Plea may be withdrawn, by permission of the court. 

338. What is denied by a plea of not guilty. 
889. What may be given in evidence under it. 
840, 341. What is deemed a former acquittal. 

842. If defendant refuse to answer indictment, plea of not guilty to 
be entered. 

The differ- S 332. There are three kinds of pleas to an indictment ; 

ent kinds ^ -'• ' 

of pleas a plea of 

1. Guilty; 

2. Not guilty ; 

3. A former judgment of conviction or acquittal of the 
crime charged; which may be pleaded either with or 
without the plea of not guilty. 

Plea, ^ow § 333. Every plea must be oral, and must be entered 

put In. ^ •PI 

upon the minutes of the court. 

iti^orm. § 334. The plea must be entered in substantially the fol- 
lowing form : 

1. If the defendant plead guilty to the crime charged 
in tlie indictment, " the defendant pleads that he is guilty ; " 

2. If he plead guilty to any lesser crime than that charged 
in the indictment, " the defendant pleads guilty to the 
crime of " — (naming it). 

3. If he plead not guilty, "the defendant pleads not 
guilty." 

4. If he plead a former conviction or acquittal : " the 
defendant pleads, that he has already been convicted (or 
acquitted, as the case may be), of the crime charged 
in this indictment, by the judgment of the court of — — 
(naming it), rendered at (naming the place), on the 

— day of ." 
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§ 335. A plea of guilty can only be put in by the de- pf^°/ 
fendant himself in open court, except upon an indictment inT ^^^ 
against a corporation ; in which case, it may be put in by 
counsel 

§ 336. Whenever a person, in confinement under indict- f^Jl^^^Jfy, 
inent, desires to offer the plea of insanity, he may present 
such plea at the time of his arraignment, as a specification 
under the plea of not guilty. 

§ 337. The couil; may in its discretion, at any time before be^witl?-^ 
judgment upon a plea of guilty, permit it to be withdrawn, pe?m?s-^'^ 
and a plea of not guilty substituted. court. 

8 338. The plea of not e:uilty is a denial of every ma- den?ed*by 

. . , . . •'a plea of 

terial allegation in the iDdictment. nottmiity. 

§ 339. All matters of fact, tending to establish a defense, S^^^*™*^ 
other than that specified in the third subdivision of section SndeHt® 
332, may be given in evidence under the plea of not guilty. 

S 340. If the defendant were formerly acquitted on the what is 

*^ ^ . , deemed a 

ground of a variance between the indictment and the proof, icquutai. 
or the indictment were dismissed upon an objection to its 
form or substance, without a judgment of acquittal, it is 
not deemed an acquittal of the same offense. 

§ 341. When, however, the defendant was acquitted on w. 
the ^lerits, he is deemed acquitted of the same offense, 
notwithstanding a defect in form or substance, in the 
indictment on which he was acquitted. 

If defend- 

§ 342. If the defendant refuse to answer an indictment, to answer 
by demurrer or plea, a plea of not guilty must be entered, ment, piei 



of not 
ffuilty to 
be 
entered. 
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CHAPTER VIII. 



Ezisting 
writs and 

f>roceed- 
nfirs, to 
remove 
indict- 
ment 
before 
trial abol- 
ished. 

When, and 
in what 
cases, in- 
dictment 
may be 
removed 
before 
trial. 



REMOVAL OF THE ACTION, BEFORE TRIAL. 

Section 848. Existing writs and proceedings, to remove indictment before 

trial abolished. 

844. When, and in what caseS; indictment may be removed before 

trial. 

845. If former trial were had, indictment may be removed before the 

new trial. 

846. Application for removal, how made. 

847. Stay of trial, how obtained, to enable defendant to apply for re- 

moval. 

848. Decision on application for stay, to be indorsed on papers and filed. 

849. If application for stay be denied, no other application can be made. 

850. Violation of last section, a misdemeanor and contempt, and order 

of removal to be vacated. 

851. Order of removal to be filed, and pleadings and proceedings to be 

transmitted. 

852. Proceedings on removal, if defendant be in custody. 

858. Order for removal must be filed, before a juror is sworn. Author- 
ity of the court to which indictment is removed. 

§ 343. All writs and other proceedings heretofore ex- 
isting, for the removal, upon the application of the defend- 
ant, of criminal actions prosecuted by indictment, from one 
court to another before trial, are abolished. 

§ 344. A criminal action, prosecuted by indictment, may, 
at any time before trial, on the application of the defend- 
ant, be removed from the court in which it is pending, as 
provided in this chapter, in the following cases : 

1. From a court of sessions or a city court, to the court 
of oyer and terminer of the same county, for good cause 
shown ; 

2. From a court of oyer and terminer or sessions, or a 
city court, to the court of oyer and teiminer of another 
county, on the ground that a fair and impartial trial cannot 
be had in the county or city where the indictment is pend 
ing. 
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§ 345. If one or more trials be had, and a new trial is H.'?™®' 

<^ ' trial were 

necessary, either by reason of the discharge of a jury with- dfctment 
out a verdict, or of the erantine: of a new trial, the removal removed 

®. ° . before the 

may be allowed at any time before the new trial. newtnai. 

§ 346. The application for the order of removal must be ^Jp^^^J" 
made to the supreme court, at a special term in the district, hSwmade 
upon notice of at least ten days to the district attorney of 
the county where the indictment is pending, with a copy of 
the affidavits or other papers on which the application is 
founded. 

§ 347. To enable the defendant to make the application, stay o^^^ 
a judge of the supreme court may, in his discretion, upon to Inawe 
good cause shown by affidavit, make an order staying the ?oipp1y"' 
trial of the indictment, until the application can be made removal, 
and decided. 

§ 348. When an application for an order to stay the trial Decision 

., , . , ... ^D appllca- 

IS made to the supreme court, it must indorse its decision ^{.^n for^ 
on the affidavits or other papers presented, and cause them on**p^ers 
to be immediately filed with the clerk of the court, in which ^^ 
the indictment is pending. 

§ 349. K the application for an order to stay the trial Jf^^Pf^J^*" 
has been made before one judge and denied, a similar appli- dmiie*d, no 
cation cannot be made to another judge. piicltio^ 

! can be 

made. 

^350. A violation of the last section is punishable not violation 

1 • 1 T <• 1 .of last 

only as a misdemeanor, but as a contempt of the court m JJ{;*^^'* 
which the indictment is pending ; and that court must Sfl "on- 
vacate an order of removal made in violation thereof. orde?^©?^ 

* removal to 

be vacated. 

§351. If the supreme court order the removal of the order of 
action, a certified copy of the order for that purpose must t^jed, ^ 
be delivered to and filed with the clerk of the court where *nera and 

procee(*- 

the indictment is pending ; who must thereupon transmit i?Si' ** 

the same with the pleadings and proceedings in the action, ™^ 

including all undertakings for the appearance of the 

defendant or of the witnesses, or a certified copy of the 

same, to the court, to which the action is removed. 
12 
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Proceed- 
ings on 



§ 352. If the defendant be in custody, and the removal 
STeTen'dint' be to the court of Oyer and terminer of another county, 
^^incua- ^j^^^ ^^^^ where the indictment is pending, the order must 

provide for the removal of the defendant, by the sheriff of 
the county where he is imprisoned, to the custody of the 
proper officer of the county to which the action is removed ; 
and he must be forthwith lemoved accordingly. 



Order for 
removal 
must be 
filed, 
before a 
juror is 
sworn. 
Authority 
of the 
court to 
which In- 
dictment 
is re- 
moved. 



§ 353. An order for the removal of the action is of no 
effect, unless a certified copy thereof be filed, as required 
by section 351, before a juror is sworn to try the indict- 
ment. When thus filed, the court to which the action is 
removed, must proceed to trial and judgment therein. 



TITLE VI. 

OF THE PROCEEDINGS ON THE INDICTMENT, BEFOBE TRIAL. 

Chaftbk I. The mode of trial. 

II. Formation of the trial jury. 
III. ChaUenging the jurj. 



CHAPTER L 



THE MODE OF TRIAL. 



Issue of 

factf 

defined. 



Section 354. Issue of fact, defined. 
855. How tried. 

356. Appearance. 

357. Preparation for trial. 



§ 354. An issue of fact arises, 

1. Upon a plea of not guilty ; or 

2. Upon a plea of a former conviction or acquittal of 
the same crime. 



H4IW tried. § 355. An issue of fact must be tried by a jury of the 
county in which the indictment was found, unless the action 
be removed, by order of the supreme court, into the court 
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« 

of oyer and terminer of another county, as provided in the 
second subdivision of section 344. 

§ 356. If the indictment be for a misdemeanor, the trial ^pp^«"^ 
may be had in the absence of the defendant, if he appear 
by counsel ; but if the indictment be for a felony, the de- 
fendant must be personally present. 

§ 357. After his plea, the defendant is entitled to at least JJJf^pjJJ- 
two days to prepare for his trial, if he require it. ''*** 



CHAFrER 11. 

FORMATION OF THE TRIAL JITBT. 
Segtiok 858. Jarors in criminal courts. 

§ 358. The trial jury is formed, as prescribed by the Code jurors m 

fi r%' 1 T% J criminal 

of Civil Jrrocedure. courts. 



CHAPTER III 

CHALLENGING THE JURY. 

SfecnolT 859. Definition and diyision of challenges. 

860. When there are several defendants, they must anit» Ui their 

challenges. 

861. Challenge to the panel, defined. 

862. Upon what founded. 

863. When and how taken. 

864. If sufiAciency of the facts he denied, adverse party may except. 

Exception, how made and tried. 
860. If exception overruled, court may allow denial of challenge. If 
allowed, may permit challenge to be amended. 

866. Denial of challenge, how made, and trial thereof. ^ 

867. Who may be examined on trial of challenge. 

868. If challenge alio wed Jury to be discharged. If disallowed, jury 

to be impaneled. 

869. Defendant to be informed of his right to challenge an individual 

juror. 
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Section 370. Kinds of challeuge to individual juror. 

371. Challenge, when taken. 

372. Peremptory challeuge. 

873. Number of peremptory challenges to which defendant is entitled. 
374. Definition and kinds of challenge for cause. 
875. General causes of challenge. 
376. Particular causes of challenge . 

877. Grounds of challenge for implied bias. 

878. Grounds of challenge for actual bias. 

879. Exemption, not a ground of challenge. 

380. Causes of challenge, how stated. 

381. Exceptions to challenge and denial thereof. 

382. Challenge, how tried, if denied. 

383. Juror challenged may be examined as a witness. 

384. Rules of evidence on trial of challenge. 

385. Challenges, first by defendant and then by the peopl& 

386. Order of challenges. 

387. Jury to be sworn, &c. 

Definition § 359. A challenge is an objection made to trial jurors, 

and dlvis- j • a , i '.^j 

ion of and IS oi two kinds : 

1. To the panel ; 

2. To an individual juror. 

When § 360. When several defendants are tried together they 

8evlra"de- canuot sever their challenges, but must join therein. 

fendants, ^ •* 

they must 

thii?chai- § 361. A challenge to the panel is an objection made to 
ch^^jenge ^U the trial jurors returned, and may be taken as well to 
panel, the paucl returned for the term, as to an additional panel 
ordered to complete tlie jury. 

Upon what § 362. A challenge to the panel can be founded only on 
a material departure, to the prejudice of the defendant, from 
the forms prescribed by the Code of Civil Procedure, in 
respect to the drawing and return of the jury, or on the 
intentional omission of the sheriff to summon one or more 
of the jurors drawn. 

When and § 363. A challenge to the panel must be taken before a 
taken. juror is swom, and must be in writing, specifying dis- 
tinctly the facts constituting the ground of challenge. 



If auffl. § 364. If the sufficiency of the facts alleged as a ground 

ciency of 
the facts 
be denied, 



the"fact8 of challenge be denied, the adverse party may except to 
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may 



the challenge. The exception need not be in writing, but jdveree 
must be entered upon the minutes of the court ; and there- Exception. 
upon the court must proceed to try the sufficiency of the and tried, 
challenge, assuming the facts alleged therein to be true. 



8 365. If, on the exception, the court deem the challenge if excep- 
sufficient, it may, if justice require it, permit the party y^i®**^y/j;jj' 
excepting, to withdraw his exception, and to deny the facts chaifingl 
alleged in the challensre. If the exception be allowed, the may p^r^ ' 

. • ^ . 1 « 1 raitchaJ- 

court may, m like manner, permit an amendment oi the Jf^Jf^^^d^® 
challenge. 

§ 366. If the challeno;e be denied, the denial may, in Denial of 

♦" O ' •/ ' chalienge, 

like manner, be oral, and must be entered upon the minutes ^^J Sia^i^' 
of the court ; and the court must proceed to try the ques- 
tion of fact. 

§ 367. Upon the trial of the challenge, the officers, who may 
whether judicial or ministerial, whose irregularity is com- [ne^d on 
plained of, as well as any other persons, may be examined c^a"®'^*®- 
to prove or disprove the facts alleged as tbe ground of the 
challenge. 

§ 368. If, either upon an exception to the challenge, or a if chai- 
denial of the facts, the challenge be allowed, the court must ^^^^^^^ 
discharge the jury, so far as the trial of the indictment in charged. 
question is concerned. If the challenge be disallowed, the lowed, 
court must direct the jury to be impaneled. Impaneied 

S 369. Before a juror is called, the defendant must be Defendant 

. • t • f * i«i»i to be in- 

mformed by the court, or under its direction, that if he ^'}J™i|^t''4 
intend to challenge an individual juror, he must do so when Snfndwid- 

ii . t ^ J* 1 • ual juror, 

the juror appears, and beiore he is sworn. 

§ 370. A challenge to an individual juror may be taken Kinds of 
either by the people or by the defendant, and is either ua/ "Sron* 

1. Peremptory, or 

2. For cause. 



§ 371. A challenge must be taken when the juror challenge. 
appears, and before he is sworn ; but the court may, in its ^^^^^' 
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discretion, for good cause, set aside a juror at any time 
before evidence is given in the action. 

Peremp-j § 372. A peremptory challenge is an objection to a juror, 
lenge. ^^^ which uo rcasou need be given, but upon which the 
court must exclude him. 

Number of 8 373. Peremptory challenges must be taken in number 

peremp- *« n x ./ o 

l°'■L*;^*^* as follows : 

leges to 

fondant 1^ 1. If the crimc charged be punishable with death, thirty; 

2. If punishable with imprisonment for life, or for a term 
of ten years or more, twenty ; 

3. In all other cases, five. 

Deflnuinn 8 374. A challenge for cause is an obiection to a partic 

and kinds Oft J r 

feige for ^^^^ W^^^ ^^^ ^^ Cither, 

cause. -j^ General, that the juror is disqualified from serving in 

any case ; or 

2. Particular, that he is disqualified from serving in the 
case on trial.* 

General § 375. Gcucral causcs of challenge are, 

causes of .« a ' i • t» pi 

challenge. 1. A couvictiou lor a iclony ; 

2. A want of any of the qualifications prescribed by the 
Code of Civil Procedure, to render a person a competent 
juror. 

Particular § 376. Particular causes of challenge are of two kinds: 
challenge. 1. For such a bias, as, when the existence of the facts is 
ascertained, does in judgment of law disqualify the juror, 
and which is known in this Code as implied bias ; 

2. For the existence of a state of mind on the part of the 
juror, in reference to the case, or to either party, which 
satisfies the court, in the exercise of a sound discretion, that 
such juror cannot try the issue impartially and without 
prejudice to the substantial rights of the party challenging, 
and which is known in this Code as actual bias. But the 
previous expression or formation of an opinion or impres- 
sion in reference to the guilt or innocence of the defend- 
ant, or a present opinion or impression in reference thereto, 
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is not a sufficient gi-oundof challenge for actual bias, to any 
person otherwise legally qualified, if he declare on oath, 
that he believes that such opinion or impression will not in- 
fluence his verdict, and that he can render an impartial verdict 
according to the evidence, and the court is satisfied, that he 
does not entertain such a present opinion or impression as 
would influence his verdict. 

§ 377. A challenge for implied bias may be taken for all Grounds 
or any of the following causes, and for no other : touted"' 

1. Consanguinity or affinity within the ninth degree, to ^*"*' 
the person alleged to be injured by the crime chai'ged, or 

on whose complaint the prosecution was instituted, or to 
the defendant ; 

2. Bearing to him the relation of guardian or ward, attor- 
ney or client, or client of the attorney or counsel for the 
people or defendant, master or servant, or landlord or 
tenant, or being a member of the family of the defend- 
ant, or of the person alleged to be injured by the offense 
charged, or on whose complaint the prosecution was insti- 
tuted, or in his employment on wages ; 

3. Being a party adverse to the defendant in a civil 
Action or having complained against, or been accused by 
him in a criminal prosecution ; 

4. Having served on the grand jury which found the 
indictment, or on a coroner's jury which inquired into the 
death of a person whose death is the subject of the indict- 
ment; 

5. Having served on a trial jury, which has tried an- 
other person for the crime charged in the indictment ; 

6. Having been one of a jury formerly sworn to try the 
same indictment, and whose verdict was set aside or which 
was discharged without a verdict, after the cause was sub- 
mitted to it ; 

7. Having served as a juror, in a civil action brought 
against the defendant, for the act charged as a crime ; 

8. If the crime charged be punishable with death, the 
entertaining of such, conscientious opinions as would pre- 
clude his finding the defendant guilty ; in which case he 
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shall neither be permitted nor compelled to serve as a 
juror. 

?riha?- § 3^^- ^ challenge for actual bias may be taken for the 
ictuli'°^ cause mentioned in the second subdivision of section 376, 
^ and for no other cause. 

Exerap- 8 379. An exemption from service on a iurv is not a 

tion, not a ^ ^ . , o J 

ch^ienge. ^^^^c of challenge, but the privilege of the person ex- 
empted. 

Causes of S 380. In a challenge for implied bias, one or more of 

cballenge, *^ . . 

stLTed. *^^ causes stated in section 377 must be alleged. In a 
challenge for actual bias, the cause stated in the second 
subdivision of section 876 must be alleged. In either case, 
the challenge may be oral, but must be entered upon the 
minutes of the court. 

Excep- § 381. The adverse party may except to the challenge, in 

2nd"deniai *^^ samc manner as to a challenge to the panel ; and the 

thereof, g^mc procecdiugs must be had thereon, as prescribed in 

section 364, except that, if the challenge be allowed, the 

Juror must be excluded. The adverse party may also 

orally deny the facts alleged as the ground of challenge. 

chaiienjfc, § 382. If the facts be denied, the challens^e must be tried 

how tried ^ , , ^ 

if denied,' by the court which must either allow or disallow the same 
and direct an entry accordingly on the minutes. If the 
challenge be allowed, the juror must be discharged. 

Juror chai- § 383. Upou the trial of a challenge to an individual 
Stam^ned j^^^^'j *^^ juror challenged may be examined as a witness, 
to prove or disprove the challenge ; and is bound to an- 
swer every question pertinent to the inquiry therein. 



as a wit- 
ness. 



Rules of § 384. Other witnesses may also be examined on either 
ontriafof sidc ! and the rules of evidence applicable to the trial of 

challen8re.i ^. ,.. ,. „. 

other issues, govern the admission or exclusion of testi- 
mony, on the trial of the challenge. 
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§ 385. Challenges to an individual juror, except those chai- 
which are peremptory, must be taken, first by the defend- SSendaDt 
ant, and then by the people. S^the*" 

•■• ^ people. 

§ 386. Challenges of either party must be taken : ^^^^ 

1. To the panel; fi„^^*»- 

2. To an individual juror, for a general disqualification; 

3. To an individual juror, for implied bias ; 

4. To an individual juror, for actual bias ; 

§387. The first twelve persons who appear, as their ju^ytobe 
names are drawn and called, who are approved as indiffer- ^^^^^ 
ent between the parties, and are not discharged or excused, 
must be sworn ; and constitute the jury to try the issue. 



TITLE VII. 

OF THE TRIAL. 

Chapter I. The trial. 

II. (Conduct of the jary, after the cause is submitted to them. 

III. The verdict. 



CHAPTER I. 

THE TRIAL. 

Section 388. In what order trial to proceed, 

389. Defendant presumed innocent, until contrary proved. In case of 

reasonable doubt, entitled to acquittal. 

390. When reasonable doubt of which degree he is guilty, he must be 

convicted of the lowest. 

391. Separate trial of defendants jointly indicted. 

392. Rules of evidence in civil cases applicable in criminal cases, ex- 

cept where otherwise provided in this Code. 

393. Defendant as witness 
894. Compensation of witness. 

395. Confession of defendant, when evidence, and its e£fect. 

396, 397. Evidence on trial for treason. 

398. Evidence on trial for conspiracy. 

399. Conviction cannot be had on testimony of accomplice, unless cor* 

roborated. 
13 
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Section 400. If testimony show higher crime than that charged, court may 

discharge jury, and hold defendant to answer a new indictment. 

401. If new indictment not found, defendant to be tried on the orig- 

inal indictment. 

402. Court may discharge jury, where it has not jurisdiction of the 

offense, or the facts do not constitute an offense. 

403. Proceedings, if jury discharged for want of jurisdiction of the 

offense, when committed out of the state. 

404r-407. Proceedings in such case, when offense committed in the 
state. 

408, 409. Proceedings, if jury discharged because the facts do not con- 
stitute an offense., 

410. When evidence on either side is closed, court may advise acquit- 

tal . Effect of the advice. 

411. View of premises, when ordered, and how conducted. 

412. Duty of oflBcer as to jury. 

413. Knowledge of juror, to be declared in court, and juror to be 

sworn as witness. 

414. Jurors may be permitted to separate during the trial. If kept 

together, oath of the officers. 

415. Jurors not to converse together on the subject of the trial, nor 

form an opinion until the cause is submitted. 

416. Proceedings, where juror becomes unable to perform his duty 

before conclusion of trial. 

417. Court to decide questions of law arising during trial. 

418. On indictment for libel, jury to determine law and fact. 

419. In all other cases, court to decide questions of law, subject to 

ri^lit of defendant to except. 

420. Charge to jury. 

421. Jury may decide in court, or retire in the custody of officers ; 

oath of the officers. 

422. When defendant on bail appears for trial, he may be committed. 

ordl? trial § 388. The jury having been impaneled and sworn, the 
ceed?" trial must proceed in the following order : 

1. The district attorney, or other counsel for the people, 
must open the case, and offer the evidence in support of 
the indictment ; 

2. The defendant or his counsel may then open his de- 
fense, and offer his evidence in support thereof ; 

3. The parties may then, respectively, offer rebutting 
testimony, but the court, for good reason, in furtherance of 
justice, may permit them to offer evidence upon their origi- 
nal case ; 

4. When the evidence is concluded, unless the case is 
submitted to the jury on either side, or on both sides, with- 
out argument, the defendant or his counsel must commence, 
and the counsel for the people conclude the arpiment to 
the jury ; 



OF THE STATE OF NEW YORK. 99 

5. The court must then charge the jury. 
§ 389. A defendant in a criminal action is presumed to Defendant 

*^^ ^ ^ ^ presumed 

be innocent, until the contrary be proved ; and in case of a u"Xcou- 
reasonable doubt whether his guilt is satisfactorily shown, nroVed. 
he is entitled to an acquittal. reasonable 

^ doubt, en- 

titled to 

§ 390. When it appears, that a defendant has committed whenrea- 
a crime, and there is reasonable ground of doubt, in which doubVof 
of two or more degrees he is guilty, he can be convicted of ^^ft^**\** 
the lowest of those degrees only. Sinwdfed 

of the 
lowest 

§ 391. When two or more defendants are lointly indicted separate 

" .... *"al of de- 

for a felony, any defendant requiring it, must be tried sepa- JoSJlfy 1^- 
rately. In other -cases, defendants, jointly indicted, maybe '^*°*®^- 
tried separately or jointly, in the discretion of the court. 

S 392. The rules of evidence in civil cases are applicable Ruiesof 

*^ , , ... evidence 

also to criminal cases, except as otherwise provided in this {.^868^" 



ap- 



p J pljcable In 

^OUe. criminal 

cases, ex- 
cept 

§ 393. The defendant in all cases may testify as a wit- otherwise 
ness in his own behalf, but his neglect or refusal to testify ^^^^^^ 
does not create any presumption against him. Defendant 

•/J. *• o as witness. 

§ 394. The rules as to the compensation of witnesses compensa- 
attending trials in criminal cases, prescribed by special stat- wftness. 
utes, are continued as there defined. 

8 395. A confession of a defendant, whether in the confession 

\^ ofdefend- 

course of judicial proceedings or to a private person, can be evfdence^" 
given in evidence .against him, unless made under the influ- tffect!^ 
ence of fear produced by threats, or unless made upon a 
stipulation of the district attorney, that he shall not be 
prosecuted therefor ; but is not sufficient to warrant his 
conviction, without additional proof that the crime charged 
has been committed. 

8 396. Upon a trial for treason the defendant cannot be Evidence 

, , . on trial 

convicted, except upon the testimony of two witnesses to ^2^*'"®^'' 
the same overt act, or of one witness to one overt act, and 
another witness to a different overt act of the same treason. 
But if two or more distinct treasons, of different kinds, be 
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alleged in the indictment, two witnesses to prove different 
treasons are not sufficient to waiTant a conviction. 

Id. § 397. Upon a trial for treason, evidence cannot be 

admitted, of an overt act not expressly charged in the 
indictment ; nor can the defendant be convicted, unless one 
or more overt acts be expressly alleged therein. 



Evidence § ^98. Upou a trial for a conspiracy, in a case where an 

on trial 
for con- 
spiracy. 



for con- overt act is necessary to constitute the crime, the defend 



ant cannot be convicted, unless one or more overt acts be 
expressly alleged in the indictment, nor unless one or more 
of the acts alleged be proved ; but any other overt act, not 
alleged in the indictment, may be given in evidence. 

Conviction § ^99. A couvictiou cauuot be had upon the testimony 
hl3"on^® of an accomplice, unless he be corroborated by such other 
if accom-^ evidence as tends to connect the defendant with the com- 
less cor- missiou of the crime: and the corroboration is not suffi- 

roborated. . , , 

cient, if it merely show the commission of the crime, or 
the circumstances thereof. 

If testf- § 400. If it appear by the testimony, that the facts 
h^Terof pi'^^^d constitute a crime of a higher nature than that 
fenge than charged iu the indictment, the court may direct the jury to 
coSJrraay bc discharffcd, and all proceedin2:s on the indictment to be 

discharge inn ii?pt t .j 

te'de-^ suspended, and may order the deiendant to be committed, 
answer^a**^ ^^^^ contiuucd ou or admitted to bail, to answer any new 
dfcTme'ut. indictmcut which may be found against him for the higher 
offense. 

If new in- ^ ^ • • . 

niltfSu"nd, § 401- If ^^^ indictment for the higher crime be dis- 
robe" tASd missed by the grand jury, or be not found at or before the 
pr^^jnai ncxt term, the court must again proceed to try the defend- 
'"®°** ant on the original indictment. 

Court may 
discharge 

where it § 402. The court may also direct the jury to be dis- 
jurisdic- charged, where it appears that it has not jurisdiction of the 
nfe^flcts*''" crime, or that the facts, as charged in the indictment, do 
constitute uot coustitutc a ciime. 

an offense. 
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§ 403, If the jury be discharged, because the court has Proceed- 

not jurisdiction of the crime charged in the indictnient', J^^J^J^' 

and it appear that it was committed out of the jurisdiction JSrildic-*^' 

of this state, the court may order the defendant to be dis- offense, 

, , , when corn- 

charged, or to be detained for a reasonable time specified ^if^^ ^*** 

in the order, until a communication can be sent by the dis- ^^^' 

trict attorney to the chief executive ofiicer of the state, 

territory or district where the crime was committed. 

§ 404. If the crime were committed within the exclusive Proceed- 
jurisdiction of another county of this state, the court must ^^^,^^f^ 
direct the defendant to be committed for such time as it Sitttdl?' 
deems reasonable, to await a warrant from the proper 
county for his arrest ; or if the crime be a misdemeanor only, 
it may admit him to bail, in an undertaking, with sufficient 
sureties, that he will, within such time as the court may 
appoint, appear in such court to await a warrant from the 
proper county for his arrest. 

§ 405. In the case provided for in the last section, the m. 
clerk must forthwith give notice to the district attorney of 
the proper county, that the defendant has been eo com- 
mitted or held to bail. '-^^ " 

§ 406. If the defendant be not arrested, as provided in id. 
section 404, on a warrant from the proper county, he must 
be discharged from custody, or his Uail in the action be 
exonerated, or money deposited instead of bail refunded, as 
the case may be ; and the sureties in the undertaking men- 
tioned in that section must be discharged. 

§ 407. If the defendant be arrested, the same proceed- m. 
ings must be had thereupon, as upon the arrest of a defend- 
ant in another county, on a warrant of arrest issued by a 
magistrate. 

§ 408. If the jury be discharged, because the facts as Proceed^ 
chareced do not constitute a crime, the court must order the Jury dis- 

o ^ ^ '^ charged 

defendant, if in custody, to be discharged therefrom, or if theYacte 
admitted to bail, that his bail be exonerated, or if he have con^stftute 
deposited money instead of bail, that the money deposited 
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be refunded to him, unless in its opinion a new indictment 
can be. framed, upon which the defendant can be legally 
convicted ; in which case, it may direct that the case be re- 
submitted to the same or another grand jury. 

w. g 409. If the court direct that the case be submitted 

anew, the same proceedings must be had thereon as are 
prescribed in sections 318 and 319. 

Silence § "^^^^ ^^^ ^* ^^^^ *™^ after the evidence on either side is 
Sdels^*' closed, the court deem it insufficient to warrant a comic- 
w^Jm^niay tiou, it may advise the jury to acquit the defendant. But 

lffeit*ot ^^^ i^^y^ "^^ ^^^* bound by the advice ; nor can the court 
the advice, f^j, ^^y cause preveiit the jury from giving a verdict, except 
as otherwise provided in this Code. 

vieVof §411. When, in the opinion of the court, it is proper 

premises, ^ ',-*^ , , **^, 

ordered, ^^^ ^^^ j^^ should view the place m which the crime is 

conducted charged to have been committed, or in which any material 

fact occurred, it may order the jury to be conducted, in a 

body, under charge o^ proper officers, to the place, which 

.mju§t be shown to them by a judge of the court, or 1 )y a 

p'eii^iiVEpcaijtied;by-4)be oguri Jgr that purpose. 

Duty of g 412. The officers, mentioned in 'the last section, must 

officer as O ' ? 

to Jury. 1^^ sworn to suffer no person to speak to or communicate 
with the jury, nor \^ do so themselves, on any subject con- 
nected with the trial, and to return them into court without 
unnecessary delay, or at a specified time. 

Knowi- § 413. If a juror have any personal knowledge, respect- 

ie de-' *° ing a fact in controversy in a cause, he must declare it in 

court, and opeu court, duriug the trial. If, during the retirement of 

wunesr ^^ j^^y» ^ ]^^^^ declare a fact, which could be evidence in 

the cause, as of his own knowledge, the jury must return 

into court. In either of these cases, the juror making the 

statement must be sworn as a witness, and examined in the 

presence of the parties. 

^^IJg § 414. The jurors sworn to try an indictment may, at 

nSlJiilte any time before the submission of the cause to the jury, in 
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the discretion of the court, be permitted to separate, or be ^rfS"^!?® 
kept in charge of proper oflScers. Such officers must be glther?" 
sworn to keep the jurors together until the next meeting the officers 
of the court, to suffer no person to speak to or communicate 
with them, nor to do so themselves, on any subject con- 
nected with the trial, and to return them into couiii at the 
next meeting thereof. 



8 415. The iury must also, at each adioumment of the Jurors not 

t> fj J ^ 7 «i ^ to con- 

court, whether permitted to separate or kept in charge of Aether o'n 

officers, be admonished by the court, that it is their duty Ject of the 

not to converse among themselves on any subject con- form an * 

C3 ./ f» ^ ^ opinion 

nected with the trial, or to form or express any opinion "auLl^u® 
thereon, until the cause is finally submitted to them. submitted. 

S 416. If, before the conclusion of the trial, a juror be- Proceed- 
come sick, so as to be unable to perform his duty, the court j^iro^be- 
may order him to be discharged, and another jury to be abiS^to"'*" 
then or afterward impaneled. h\lSn^ 

■*- before 

conclusion 
of triai. 

§ 417. The court must decide ^11 questions of law which court to 

• • , -I /» , -1 , • -1 decide 

anse m the course ot the tnai. questions 

of law 
arisintr 

§ 418. On the trial of an indictment for libel, the jury tr"ii"^ 
have the right to determine the law and the fact. ment^for" 

libel, jury 
to deter- 

§ 419. On the trial of an indictAent for any other ^*d fiSr 



crime than libel, questions of law are to be decided by the otifei 
court, saving the right of the defendant to except; ques- cmfrtto 
tions of fact by the jury. And although the jury have the g^f|JJ^°^ 
power to find a general verdict, which includes questions of ?i*g^h\®of*^ 
law as well as of fact, they are bound, nevertheless, to re- toexce'pt. 
ceive as law what is laid down as such by the court. 

§ 420. In charging the jury, the court must state to them, charge to 
all matters of law which it thinks necessary for their infor- 
mation in giving their verdict ; and must, if requested, in 
addition to what it may deem its duty to say, inform the 
jury that they are the exclusive judges of all questions of 
fact. 
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decfd?*^ § 421. After hearing the charge, the jury may either de- 
reure fn'^' cide in court, or may retire for deliberation. If thev do 

the CU8- ... 

officers; ^^* agree without retiring, one or more officers must be 
the'offl- sworn, to keep them together in some private and convenient 



cers. 



place, and not to permit any person to speak to or communi- 
cate with them, nor do so themselves, unless it be by order 
of the court, or to ask them whether they have agreed 
upon a verdict, and to return them into court when they 
have so agreed, or when ordered by the court. 

flndant^n § ^22. Whcu a defendant, who has given bail, appears 
peara^for for trial, the court may, in its discretion, at any time after 
may 'be his appcarance for trial, order him to be committed to the 

commit- *^a ' 

custody of the proper officer of the county, to abide the 
judgment or further order of the court ; and he must be 
committed and held in custody accordingly. 



ted. 



CHAPTEE II 

CONDUCT OF THE JURY, AFTER THE CAUSE IS SUBMITTED TO 

THEM. 

Bectiok 423. Room and accommodations for the jurjr after retirement, how 

provided . 

424. Accommodations for the jury, when j^ept together during the 

trial, or after retirement. 

425, 426. What papers the jury may take with them. 

427. May return into court, for information. 

428. When jury to be discharged before agreement. 

429. Reason for discharge. 

480. When jury discharged or prevented from giving a verdict, cause 

to be again tried. 

481. Court may adjourn during absence of jary, as to other busi- 

ness, but deemed open till verdict rendered or jury dis- 
charged. 

482. Final adjournment of court discharges jury. 

Room and 

ditfo™™f^r § 423. A room must be provided by the supervisors of 
afWr re-^ the couuty (op If the trial be in a city court, by the corpo- 
rid^i^^*^ rate authorities of the city), for the use of the jury, upon 
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their retirement for deliberation, with suitable furniture, 
fuel, lights and stationery. If the supervisors or corporate 
authorities neglect this duty, the court may order the sheriff 
to perform it ; and the expenses incurred by him in carrying 
the order into effect, when certified by the court, are a 
county charge. 

§ 424. While the jury are kept together, either during Accommo- 
the progress of the trial or after their retirement for delib- the jury, 

y <-) ^ ^ when kept 

eration, they must be provided by the sheriff, upon the order du??S^The 
of the court, at the expense of the county (or if the trial be S^r J^ 
in a city court, at the expense of the city), with suitable 
and sufficient food and lodging. 

§ 4*25. The court may permit the jury, upon retiring for what pa- 
deliberation, to take with them any paper or article which wy »jay. 
has been received as evidence in the cause, but only upon ***®™- 
the consent of the defendant and the counsel for the people. 

§ 426. The jury may also take with them notes of the w. 
testimony or other proceedings on the trial, taken by them- 
selves or any of them, but none taken by any other person. 

§ 427. After the jury have retired for deliberation, if Mayretum 
there be a disagreement between them, as to any part of the Jor in- 

p ^ ^ ' . formation. 

testimony, or if they desire to be informed of a point of 
law arising in the cause, they must require the officer to 
conduct them into court. Upon their being brought into 
court, the information required must be given after notice 
to the district attorney and to the counsel for the defend- 
ant, and in cases of felony, in the presence of the defendant. 

§ 428. After the jury have retired to consider of their when jury 
verdict, they can be discharged before they shall have gjfjf®^ 
agreed thereon only in the following cases : agreement 

1. Upon the occurrence of some injury or casualty af- 
fecting the defendant, the jury or some one of them, or the 
court, rendering it inexpedient to keep them longer to- 
gether; or 

2. When after the lapse of such time as shall seem reas- 

14 
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enable to the court, they shall declare themselves unable 
to agree upon a verdict ; or 

3. When -with the leave of the court, the public prose- 
cutor and the counsel for the defendant consent to such 
discharge. 

Reason for S 429. Whcncvcr the iury is discharged without a ver- 

discharge. ^ ^ . 

diet, the reason for the discharge must be entered on the 
minutes. 

When jury § 430. In all cascs where a jury are discharged, or pre- 
charged or veuted from s:iviii2: a verdict, by reason of an accident or 

prevented Do ' •/ 

iSn vL^- ^^^^^ cause, except where the defendant is discharged from 
tobeSgSiQ the indictment, during the progress of the trial, or after the 

cause is submitted to them, the cause may be again tried 

at the same or another term. 

Court may § 431. While the jury are absent, the court may adjourn 
during ab- from time to time, as to other business : but it is neverthe- 

sence of • ' ' 

ither^busl- l^ss dccmcd open, for every purpose connected vrith the 
delved" causc Submitted to the jury, until a verdict is rendered or 

open till , T 1 T 

verdict the lurv discharged. 

rendered ^ J o 

or jury dis- 

Ft^Hd- § ^^■^- -^ ^^^ adjournment of the court discharges the 
iTcourt®'** j^OS ^^* ^^y t^rm of a court may be continued for the 
charges purposo OT nuishing a trial or receiving a verdict. 



CHAPTER III. 

THE VERDICT. 

Sbction 433. When the jury have agreed, to be broaght into court and their 

names called. If all do not appear, jury to be discharged and 
cause again tried. 

434. In felony, defendant must be present. In misdemeanor, verdict 

may be rendered in his absence. 

435. Manner of taking the verdict. 
486. Verdict may be general or special. 

437. General verdict. 

438. Special verdict. 

439. 440. Special verdict, how rendered. 

441. Special verdict, how brought to argument. 

442. Judgment thereon. 

443. When special verdict defective, new trial to be ordered. 
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Sbction 444. Upon indictment for crime consisting of different degrees, jury 

may convict of any degree, or of any attempt to commit tlie 
crime. 

445. In other cases, jury may convict of any offense necessarily in- 

cluded in that charge. 

446. On indictment against several, j ary may render a verdict as to 

some, and the cause be again tried as to the others. 

447. 448. In what cases court may direct a reconsideration of the 

verdict. 

449. When judgment may be given upon an informal verdict. 

450. Polling the jury. 

451. Recording the verdict. 

452. Defendant, when to be discharged or detained after acquittal. 

453. Prbceedings upon general verdict of conviction, or a special 

verdict. 

454. When defendant acquitted on the ground of insanity, the fact to 

be stated with the verdict. Commitment of defendant to state 
lunatic asylum. 

§ 433. When the jury have agreed upon their verdict, jJJ^®ha?e 
they must be conducted into court by the officer having Slb'rou^hi 
them in charge. Their names must then be called, and if and their 

o ^ ' ^ names 

all do not appear, the rest must be discharged without gi v- au do noV 
ing a verdict. In that event, the cause may be again tried, ju^y^to be 
at the same or another term. and cause 

again 
tried . 

8 434. If the indictment be for a felony, the defendant in feiony, 

€> ... • defendant 

must, before the verdict is received, appear in person. If present! 
it be for a misdemeanor, the verdict may be rendered in meSlorf" 

verdict 

his absence. may be 

rendered 
in his 
absence. 

S 435. If the lury appear, they must be asked by the Manner of 

1111111 1 s taking th« 

court or the clerk, whether they have agreed upon their verdict, 
verdict ; and if the foreman answer in the affirmative, they 
must, on being required, declare the same. 

§ 436. The jury may either render a general verdict, or y^^^,^^ 
when they are in doubt as to the legal effect of the facts ™en^era1 oi 
proved, they may, except upon an indictment for libel, find ^p®*'^*** 
a special verdict. 

§ 437. A general verdict upon a plea of not guilty is General 
either "guilty " or "not guilty; " which imports a con vie- ^®"**°^- 
tion or acquittal of the offense charged in the indictment. 
Upon a plea of a former conviction or acquittal of the 
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same offense, it is either " for the people," or " for the 
defendant." 



Special 
verdict. 



Special 
verdict, 
how ren- 
dered . 



§ 438. A special verdict is that by which the jury find 
the facts only, leaving the judgment to the court. It must 
present the conclusions of fact, as established by the evi- 
dence, and not the evidence to prove them ; and these con- 
clusions of fact must be so presented, as that nothing 
remains to the court, but to draw from them conclusions of 
law. 

§ 439. The special verdict must be reduced to writing, 
by the jury or in their presence, entered upon the minutes 
of the court, read to the jury, and agreed to by them, 
before they are discharged. 

§ 440. The special verdict need not be in any particular 
form, but is sufficient, if it present intelligibly the facts 
found by the jury. 

Special § 441. The special verdict may be brought lo argument 

how ' by either party, upon five days' notice to the other, at the 
argument, game or another term of the court ; and upon the hearing 

thereof, the counsel for the defendant may conclude the 

argument. 



Id. 



Judfirnient 
thereon. 



§ 442. The court must give judgment upon the special 
verdict, as follows : 

1. If the plea be not guilty, and the facts prove the 
defendant guilty of the offense charged in the indictment, 
or of any other offense of which he could be convicted, 
under that indictment, as provided in sections 444 and 445, 
judgment must be given accordingly ; but if otherwise, 
judgment of acquittal must be given ; 

2. If the plea be a former conviction or acquittal of the 
same offense, the court must give judgment of conviction 
or acquittal, according as the facts prove or fail to prove 
the former conviction or acquittal 
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§ 443. If the jury do not, in a special verdict, pronounce when 
affirmatively or negatively on the facts necessary to enable 
the court to give judgment, or if they find the evidence of [ifSe 
facts merely, and not the conclusions of fact from the evi- 
dence, as established to their satisfaction, the court must 
order a new trial. 



special 
verdict 
defective, 
new trial 
to be 
ordered. 



§ 444. Upon an. indictment for a crime consisting of upon in- 
different desrees, the jury may find the defendant not for offense 

^ ' V *f *f consisting: 

guilty of the degree charged in the indictment, and guilty ent^'^®^ 
of an\^ degree inferior thereto, or of an attempt to commit juS-^nmy 

, . convict of 

the crime. any 

degree, or 
of any 
attempt to 

§ 445. In all other cases, the defendant may be found t^e 



offense. 

ury 



guilty of any crime, the commission of which is necessarily i" ^^^^r 

G J J 7 J cases, ju 

included in that with which he is charged in the indictment, ^ct'o'f'any 

offense 
necessarily 

§ 446. On an indictment against one or more, if the jury JS^lSat^ 
cannot agree upon a verdict as to all, they may render a onTndict- 
verdict as to those in regard to whom they do agree, on ^l?nst 
which a judgment must be entered accordins^ly : and the Jury "'^y 

JO o ./ ' render a 

case, as to the rest, may be tried by another jury. to some** 

and the 
cause be 

§ 447. When there is a verdict of conviction, in which Sfto^the^^ 
it appears to the court that the jury have mistaken the in what 

♦ . * •/ ^ ^ casescourt 

law, the court may explain the reason for that opinion, and may direct 

^ ' . . . . areconsid- 

direct the jury to reconsider their verdict ; and if, after the fht^*'*" ^^ 
reconsideration, they return the same verdict, it must be ^®''^^^** 
entered. But when there is a verdict of acquittal, the 
court cannot require the jury to reconsider it. 

§ 448. If the jury render a verdict which is neither a w. 
general nor a special verdict, as defined in sections 437 and 
438, the court may, with proper instructions as to the law, 
direct them to reconsider it ; and it cannot be recorded, 
until it be rendered in some form, from which it can be 
clearly understood what is the intent of the jury, whether 
to render a general verdict, or to find the facts specially, 
and leave the judgment to the court. 
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j^d^ment § ^^^- ^^ *^^ J^^^y peraist in finding an informal verdict, 
Sven%on from which, however, it can be clearly understood, that 
mai"ve/- their intention is to find in favor of the defendant, upon 
the issue, it must be entered in the terms in which it is 
found, and the court must give judgment of acquittal. 
But no judgment of conviction can be given, unless the 
juiy expressly find against the defendant, upon the issue, 
or judgment be given against him on a special verdict. 

Polling the § 450. When a verdict is rendered, and before it is re- 

^^' corded, the jury may be polled, on the requirement of either 

party ; in which case, they must be severally asked whether 

it is their verdict ; and if any one answer in the negative, 

the jury must be sent out for further deliberation. 

Recording § 451. When the verdict is given, and is such as the 
court may receive, the clerk must immediately record it in 
full upon the minutes, and must read it to the jury and in- 
quire of them whether it is their verdict. If any juror 
disagree, the fact must be entered upon the minutes, and 
the jury again sent out ; but if no disagreement be expres- 
sed, the verdict is complete, and the jury must be dis- 
charged from the case. 



Defendant, 8 452. If iuds^ment of acquittal be sfiven on a general 

when to be ^ . J & . M & O 

^j.»charged vcrdict, and the defendant be not detained for any other 
Icquktai. legal cause, he must be discharged as soon as the judgment 
is given ; except that when the acquittal is for a variance 
between the proof and the indictment, which may be obvi- 
ated by a new indictment, the court may order his deten- 
tion, to the end that a new indictment may be preferred, in 
the same manner and with the like effect as provided in 
sections 408 and 409. 

Proceed- j^ 453. If a general verdict be rendered against the de- 
general f eudaut, or a special verdict be given, he must be remanded, 
o?Sspeifai ^^ ^^ custody, or if on bail, he may be committed to the 
verdict. ppQp^p officer of the county, to await the judgment of the 
court upon the verdict. When committed, his bail is exon- 
erated, or if money be deposited instead of bail, it must be 
refunded to the defendant. 
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8 45.4. When the defense is insanity of the defendant J^^en de- 
the jury must be instructed, if they acquit him on that 3i^ig?ound 
ground, to state the fact with their verdict. The court ty, thefact 
must, thereupon, if the defendant be in custody, and they J^g'J^^rdict 
deem his discharge dangerous to the public peace or safety, Se™t"J)fde- 
order him to be committed to the state lunatic asylum, un- state^uJna- 

,•111 tic asylum. 

til he becomes sane. 



TITLE VIIL 

OR THE PROCEEDU^GS AFTER TRIAL AND BEFORE JUDGMENT^ 

Chapter I. Bill of exceptions. 
II. New trials. 
III. Arrest of judgment. 



CHAPTER I. 

BILL OF EXCEPTIONS. 

Section 455. In what cases. 

456. By whom settled, and how filed . 

457. To be settled at the trial, or the point noted in writing. 
4^8. 459. When and how settled, after the trial. 

460. Enlarging the time therefor. 

461. Effect of not serving exceptions or amendments, within the time 

prescribed . 

§ 455. On the trial of an indictment, exceptions may be in^yj^** 
taken by the defendant, to a decision of the court, upon a 
matter of law, by which his substantial rights are preju- 
diced and not otherwise, in any of the following cases : 

1. In disallowing a challenge to the panel of the Jury ; 

2. In admitting or rejecting testimony on the trial of a 
challenge for actual bias to any juror who participated in 
the verdict, or in allowing or disallowing such challenge ; 

3. In admitting or rejecting witnesses or testimony, or in 
deciding any question of law, not a matter of discretion, or 
in charging or instructing the jury upon the law, on the 
tnal of the issue. 



cases. 
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By whom §456. A bill Containing the exceptions must be. settled 
an^d how and sigHed by the presiding judge, and filed with the 
clerk. 



scribed. 



To be set- § 457. The bill of exceptions must be settled at the trial 

tied at the , ■*■ . 

trial or the unlcss thc coui*t othei'wise direct. If no such direction be 

point 

wriSng" given, the point of the exception must be particularly 
stated in writing, and delivered to the court, and must im- 
mediately be connected or added to, until it is made con- 
formable to the truth. 

When and § 458. If the bill of exceptions be not settled at the trial 
tied, after it must be prepared and served, within five days thereafter, 
on the district attorney, who may, within five days, serve 
on the defendant or his counsel, amendments thereto. The 
defendant may then, within five days, serve the district 
attorney with a notice to appear before the presiding judge 
of the court, at a specified time, whether in or out of court, 
not less than five nor more than ten days thereafter, to have 
the bill of exceptions settled. 

Id. § -159. At the time appointed, the judge must settle and 

sign the bill of exceptions. 

Enlarging § 460. The time for preparing the bill of exceptions or 

therefor. ^\^q amendments thereto, or for settling the same, may be 

enlarged by consent of the parties, or by the presiding 

judge, or by a judge of the supreme court, but by no 

other officer. 

Effect of § 461. If the bill of exceptions be not served within the 
ing exoep- time prescribed in section 458, or within the enlarged time 

tions or ■•• ... . 

S^nts,' therefor, as prescribed in the last section, the exceptions are 
tTme^pre?^ dccmcd abandoned. If it be served, and the parties omit, 
within the time limited by section 458, the one to prepare 
amendments, and the other to give notice of appearance 
before the judge, they are respectively deemed, the one to 
have agreed to the bill of exceptions, and the other to the 
amendments. 
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CHAPTER n. 

TSTEiW TEIAia, 

Section 462. New trial. 

463. When granted. 

464. Effect of granting new trial. 

465. In what cases granted. 

466. Application, when to be made. 

§ 462. A new trial is a re-examination of the issue, in New trial, 
the same court, before another jury, after a verdict has 
been given. 

§ 463. A new trial can be granted by the court in which ^®^^^ 
the former trial was had, only in the cases provided in 
section 465. 

§ 464. The erantinff of a new trial places the parties in Effect of 

o ^o o^ ^ r r granting: 

the same position as if no trial had been had. All the ^^^ *'***• 
testimony must be produced anew ; and the former verdict 
cannot be used or referred to, either in evidence or in argu- 
ment. 



§ 465. The court in which a trial has oeen had upon an m what 

, " ■■• cases 

issue of fact has power to grant a new trial, when a ver- granted, 
diet has been rendered against the defendant, by which his 
substantial rights have been prejudiced, upon his applica- 
tion, in the following cases : 

1. When the trial has been had in his abeeo((?^, it the 
indictment be for a felony ; 

2. When the jury has received any evidence out of court, 
other than that resulting from a view, hb provided in sec- 
tion 411 ; 

3. When the jury have sepai'ated without leave of the 
court, after retiring to deliberate upon their verdict, or 
have been guilty of any misconduct by which a fair and 
due consideration of the case has been prevented ; 

4. When the verdict has been decided by lot, or by any 

15 



114 CODE OF CRIMINAL PROCEDURE 

means other than a fair expression of opinion on the part 
of all the jurors ; 

5. When the court has misdirected the jury in a matter 
of law, or has refused to instruct them as prescribed in sec- 
tion 420; and the defendant has, at the trial, excepted to 
such misdirection or refusal; 

6. When the verdict is contrary to law or clearly against 
evidence ; 

7. When it is made to appear, by affidavit, that upon 
another trial, the defendant can produce evidence such as 
if before received would probably have changed the ver 
diet ; if such evidence has been discovered since the trial, 
is not cumulative ; and the failure to produce it on the trial 
was not owing to want of diligence. 

tion"when ^ *^^' '^^^ application for a new trial must be made 
madl. before judgment. 



CHAPTER HI. 

ARREST OF JUDGMENT. 

Section 467. Motion in arrest of judgment, defined, and upon what defects 

founded. 
468. Court may arrest judgment without Jiotion. 
460. Motion, when and how made. 
470. Defendant when to be held or discharged. 

Motion In § 467. A motiou in arrest of judgment is an application, 
Judgment, ou the part of the defendant, that no judgment be rendered 
whlt"^^" on a plea or verdict of guilty, or on a verdict against the 
founded, defendant upon the plea of a former conviction or acquittal. 

It may be founded on any of the defects in the indictment, 

mentioned in section 323. 



I* • 
Court may g 4g8. The court may ^^Iso, on its own view of any of 

wuhout"' these defects, arrest tjie, judgment without motion. 



Niotion, § 469. The motion must be made, before or at the time 
how made, ^heu the defendant is called for judgment. If made be- 
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fore, it must be on notice to the district attorney, or in his 
presence. 

§ 470. When judgment is arrested, and it appears that ^l^^il^^ 
there is not evidence sufficient to convict the defend.ant of o?df^^*^ 
any crime, he must, if in custody, be discharged ; or, if under . 
bail, his bail miist be exonerated ; or, if money has been 
deposited instead of bail, it must be refunded ; and in such 
case the arrest of judgment operates as an acquittal of the 
charge upon which the indictment was found ; but, if there 
is reasonable ground to believe the defendant guilty, and a 
new indictment can be framed upon which he may be con- 
victed, the court may order him to be re-committed or ad- 
mitted to bail anew to answer the new indictment; if there 
is reasonable ground to believe him guilty of another 
crime, he must be committed or held to answer therefor ; 
and in no case, when re-committed or held to answer, is the 
former verdict a bar to a new indictment. 



TITLE IX. 

OF THE JUDGMENT AND EXECUTION. 

Chaftbr L The judgment. 
II. The execution. 

GHAPTER I. 

THE JUDGMENT. 



I 

Section 471, 472. Time for pronouncing judgment, to be appointed by the 
' • court. 

473. In felony, defendant must be present. In misdemeanor, judg- 

ment may be pronounced in his absence. 

474. When defendant is in custody, how brought before the court for 

judgment. 

475. How brought before the court, when he is on bail. 
'476. Bench warrant to issue. 

4T7. Form of bench warrant. 

478, 479. Service of the bench warrant 

480. Arraignment of defendant for judgment. 

481. What cause may be shown against the judgment. 
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Sbction 482. If no tufficiont cauae ihown, jadgment to be pronoanced. 

483. Court may summarily inquire into circumstances in aggravatioa 

or mitigation of punishment. 

484. Judgment to pay fine. 

485. The jadgment roll. 

Time for § 471. After a plea or verdict of guilty, or after a ver- 
flJg jSdS- diet against the defendant on a plea of a former conviction 

ment, to *-' , , *■ 

pointed by ^^ acquittal, if the judgment be not arrested, or a new 
the court, ^^^j granted, the court must appoint a time for pronounc- 
ing judgment. 

Id. § 472. The time appointed must be at least two days 

after the verdict, if the court intend to remain in session 
so long, or if not, as remote a time as can reasonably be 
allowed. 



defendSnt § ^^^* "^^^ ^^^ purposc of judgment, if the conviction 
^reslut. ^^ f^^ ^ felony, the defendant must be personally present; 
meSio?.^ if it be for a misdemeanor, judgment may be pronounced 

judgment • i • i 

may be m his absencc. 

pro- 
nounced 

absence. § 474. When the defendant is in custody, the court may 
defendant ^ircct the officcr in whose custody he is, to bring him before 
tody,^how it for judgment ; and the officer must do so accordingly 

brought 
before the 

Judgment. § 475. If the defendant have been discharged on bail, 
br^o^ght or have deposited money instead thereof, and do not appear 
whS'he is ^^^ judgment, when his personal attendance is necessary, 
on ball, ^j^g court, in addition to the forfeiture of the undertaking 

of bail or of the money deposited, may direct the clerk to 

issue a bench warrant for his arrest. 

wl^nt to § ^^^' '^^^ clerk, on the application of the district attor- 
issue. j^^j^ jjj^^j accordingly, at any time after the oixier, whether 

the court be sitting or not, issue a bench warrant into one 
or more counties. 

Form of § 477. The bench warrant must be substantiallv in the 

bench 



warrant. 



following form : 
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" County of Alhomy^ [or as the case may be.] 

" In the name of the people of the State of New York — 
" To any sheriff, constable, marshal or police- 
man in this state. A. B. having been on 

[seal.] the day of > 18 , duly convicted 

in the court of sessions of the county of Albany 
(or as the case may be), of the crime of [desig- 
nating it generally.] 

*^ You are therefore commanded, forthwith to arrest the 
above named A. B., and bring him before that court for 
judgment ; or if the court have adjourned for the term, you 
are to deliver him into the custody of the sheriff of the 
county of Albany , [or as the case may be, or in the city 
and county of New York " to the keeper of the city prison 
of the city of New York."] 

" City of Alba/ny, [or as the case may be] the day of 

, 18 . 
" By order of the court. 

" E. F., clerk." 

§ 478. The bench warrant may be served in any county, sertioe 

• 1 fit ^^ thd 

m the same manner as a warrant of arrest ; except that bench 

, ^ warrant. 

when served in another county it need not be indorsed by 
a magistrate of that county. 

§ 479. Whether the bench warrant be served in the m. 
county in which it was issued, or in another county, the 
officer must arrest the defendant and bring him before the 
court, or commit him to the officer mentioned in the war- 
rant, according to the command thereof. 

§ 480. When the defendant appears for judgment, he Arfaifim* 
must be asked by the clerk whether he have any legal fo/®jud«°* 
cause to show, why judgment should not be pronounced 
against him. 



inent. 



§ 481. He may show for cause, against the judgment, w^at 

^""^ ^"^ cause KM^vj 

1. That he is insane ; and if, in the opinion of the court, ^alnarthe 



cause may 
be shown 
against the 
judgment. 



118 CODE OF CRIMINAL PROCBDUBE 

there be reasonable ground for believing him to be insane, 
the question of his insanity must be tried as provided by 
this Code. If, upon the trial of that question, it is found 
that he is sane, judgment must be pronounced; but if 
found insane, he must be committed to the state lunatic 
asylum until he becomes sane ; and when notice 
is given of that fact, he must be brought before the 
court for judgment ; 

2. That he has good cause to offer, either in arrest of 
judgment, or for a new trial ; in which case the court may, 
in its discretion, order the judgment to be deferred, and 
proceed to decide upon the motion in arrest of judgment 
or for a new trial. 

Jufflcient § ^^^' ^ ^^ sufficient cause be alleged, or appear to the 
shown, court, why judgment should not be pronounced, it must 
tSie™ rS^ thereupon be rendered. 

iiounced. 

Court may § 483. After a plea or verdict of guilty, in a case where 
fn^i^S ^ a discretion is conferred upon the court as to the extent of 
cumstanc- the puuishment, the court, upon the sugorestion of either 

esina^gra- ^ ' 7 r ^ OO 

muufat?oii party, that there are circumstances, which may be properly 

ment!" ' taken into view, either in aggravation or mitigation of the 

punishment, may, in its discretion, hear the same summarily 

at a specified time, and upon such notice to the adverse 

party as it may direct. 

Judgment 8 484. A ludfiment that the defendant pay a fine may 

to Day fine. o . w o x •/ «/ 

also direct that he be imprisoned until the fine be satisfied, 
. specifying the extent of the imprisonment ; which cannot 
exceed one day for every one dollar of the fine. 

Thejudg- 8 485. When ludg^ment upon a conviction is rendered, 

ment toU, ^ J & r ^ ' 

the clerk must enter the same upon the minutes, stating 
briefly the offense for which the conviction has been had; 
and must, upon the service upon him of notice of appeal, 
immediately annex together and file the following papers^ 
which constitute the judgment roll : 

1. A copy of the minutes of a challenge interposed by 
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the defendant to a grand juror, and the proceedings and 
decision thereon ; 

2. The indictment, and a copy of the minutes of the plea 
or demurrer ; 

3. A copy of the minutes of a challenge, which may have 
been interposed to the panel of the trial jury, or to a juror^ 
who participated in the verdict, and the proceedings and 
decision thereon; 

4. A copy of the minutes of the trial ; 

5. A copy of the minutes of the judgment ; 

6. A copy of the minutes of any proceedings upon a 
motion either for a new trial or in arrest of judgment ; 

7. The bill of exceptions, if there be one. 



CHAPTER 11. 

THE EXECUTION. 



Section 486. Anthority for the execution of a judgment, except of death. 

487. Commitment of the defendant. 

488. Judgment of impjisonment, iy whom and how executed. 

489. Duty of sheriflp. 

490. Same. 

§ 486. When a judgment, except of death, has been pro- Authority 
nounced, a certified copy of the entry thereof upon the |^.'JJ|°? ^* 
minutes must be forthwith furnished to the officer whose celt'i /^' 
duty it is to execute the judgment ; and no other warrant 
or authority is necessary to justify or require its execution. 

§ 487. If the judgment be imprisonment, or a fine and commit- 
imprisonment until it be paid, the defendant must forth- \^^^^^ 
with be committed to the custody of the proper officer, and 
by him detained, until the judgment be complied with. 

§ 488. When the judgment is imprisonment in a county judgment 
jail, or a fine and that the defendant be imprisoned until g^nj^gj 
it be paid, the judgment must be executed by the sheriff 
of the county. In all other cases, when the sentence is 
imprisonment, the sheriff of the county must deliver the 



whom 
and how 
executeu. 
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defendant to the proper officer, in execution of the judg- 
ment. 

fhetitt^ § 489. If the judgment be imprisonment, except in a 
county jail, the sheriff must deliver a copy of the entry of 
the judgment upon the minutes of the court, together with 
the body of the defendant, to the keeper of the prison, in 
which the defendant is to be imprisoned. 

Same. § 490. The sheriff or his deputy, while conveying the 

defendant to the proper prison, in execution of a judgment 
of imprisonment, has the same authority to require the 
assistance of any citizen of this state, in securing the 
defendant, and in retaking him if he escape, as if the sheriff 
were in his own county ; and every person who refuses or 
neglects to assist the sheriff, when so required, is punisha- 
ble, as if the sheriff were in his own county. 



TITLE X. 

GEN'ERAL PROTISIOlSrS IN RELATION TO THE PtTNISHJVIENT OF 

CRIMES. 

Chapter I. The death penalty. 

II. Second offenses, liabitunl criminals, and sprcial penal discipline. 



CHAPTER I. 

THE DEATH PENALTY. 

Section 491. Warrant for execution of convict. 

492. Time of execution. 

493. Judge must transmit certain papers to governor. 

494. Governor may consult judges, etc. 

495. Governor only to reprieve, etc., except as provided in tha following 

sections. 

496. If convict becomes insane, sheriff to impanel jury. 

497. Duty of district attorney. 

498. Inquisition ; suspension of ececution. 
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Section 499. Sheriff to transinit inquisitloa to gorernor ; governor'B duty. 

500. If female convict is pregnant, sheriff to impanel jury of physidaiiB. 

501. Inquisition; suspension of execution. 

502. Sheriff to transmit inquisition to governor ; governor's duty. 
508. When daj of execution has pasBed, convict to be brought up hj 

warrant. 
604. Court to inquire, etc. ; when to direct execution. 

505. Death penalty ; mode of i&flictkm. 

506. Id.; where inflicted. 

607. Id.; who to be present. 

608. Id. ; certificate after execution . 

609. Id.; when inflicted by sheriff in an adjoining county. 

§ 491. When a defendant is sentenced to the punishment warrant 

'^ ^ -t ^ forexecu- 

of death, the judge or judges holding the court at which oo"v?Jt. 
the conviction takes place, or a majority of them, of whom 
the judge presiding must be one, must make out, sign and 
deliver to the sherijBE of the county, a warrant, stating the 
conviction and sentence, and appointing the day upon which 
the sentence must be executed. 

S 492. The day so appointed must be not less than four Time of 

i»i Ti» 1 exftcutlon 

weeks and not more than eight weeks after the sentence. 

§ 493. The judge, presiding at the term at which the con- Judgemust 
viction took place, must immediately thereupon transmit ^^'^^t"^*" 
to the governor a statement of the conviction and sentence, «°^®'^°^- 
with the notes of testimony taken upon the trial by him 
or the notes, written out, taken by a stenographer or assist- 
ant stenographer, attending the court or term pursuant to 
law. 

§ 494. The governor is authorized to require the opinion Governor 



may con- 



of the judges of the court of appeals, justices of the suit 
supreme court, and the attorney-general, or of any of them, e^o- 
upon a statement so furnished. 

§ 495. No judge, court, or officer, other than the governor. Governor 
can reprieve or suspend the execution of a defendant sen- prfeve, 

J- , , etc., ex- 

tenced to the punishment of death, except where a sheriff ^^ovi^ed 
is authorized so to do, in a case and in the manner pre- iSwuiV*^*' 
scribed in the following sections of this chapter. This sec- *^ ^°*' 
tion does not apply to a stay of proceedings upon an ap- 
peal or writ of error. 
16 
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If convict 

becomes 

insane, 

sheriff to 

impanel 

jury. 



Duty of 
district 
attorney. 



§ 496. If, after a defendant has been sentenced to the 
punishment of death, there is reasonable ground to believe 
that he has become insane, the sheriff of the county in 
which the conviction took place, veith the concurrence of a 
justice of the supreme court, or the county judge of the 
county, who may make an order to that effect, must im- 
panel a jury of twelve persons of that county, qualified to 
serve as jurors in a court of record, to examine the question 
of the sanity of the defendant. The sheriff must give at 
least seven days' notice of the time and place of the meeting 
of the jury to the district attorney of the county. Section 
108 of the Code of Civil Procedure regulates the im- 
paneling of such a jury, and the proceedings upon the 
inquisition so far as it is applicable. 

§ 497. The district attorney must attend the inquiry. He 
may produce witnesses before the jury ; for which purpose 
he has the same power to issue subpoenas, as for witnesses 
to attend a grand jury, and disobedience thereto may be 
punished by the court of oyer and terminer for that county, 
at any term thereof, in the same manner as disobedience to 
process issued by that court. 

§ 498. The inquisition of the jury must be signed by the 
peMio1I*o"f jurors and the sheriff. If it be found by the inquisition 
that the defendant is insane, the sheriff must suspend execu- 
tion of the warrant directing the defendant's death, until he 
receives a warrant from the governor, directing that the 
defendant be executed. 

Sheriff to § ^99. The sheriff must immediately transmit the inqui- 
fnqulS-*^ sition to the governor ; wlio, as soon as he is satisfied of the 
tfovernor; sanitv of the defendant, or of his restoration to sanity, must 

govern- •/ ' •/ ^ 

or's duty, g^g^e j^ig warrant, appointing a time and place for the exe- 
cution of the latter, pursuant to his sentence, unless the 
sentence is commuted or the convict pardoned, and may in 
the meantime give directions for the disposition and cus- 
tody of the defendant. 

If female § 500. If thcrc is rcasouablc around to believe that a 

convict is O • o ^ 

8heriff*to' female defendant, sentenced to the punishment of death, is 



Inquisi- 
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pregnant, the sheriff of the county where the conviction ]j;»p*°,«* 
took place must impanel a jury of six physicians to inquire ^^^^' 
into her pregnancy. Sections 497 and 498 of this Code 
apply to the proceedings upon the inquisition, except that 
the sheriff may, in his discretion, require one or more of the 
physicians composing the jury to attend f rcrni an adjoining 
county. A physician, acting as a juror upon such an in- 
quisition, need not be qualified to serve as a juror in a court 
of record. 

§ 501. The inquisition of the jury must be signed by the [f^^}^^' 
jurors and the sheriff. If it is found by the inquisition J|Sch?oS' 
that the defendant is quick with child, the sheiiff must 
suspend the execution of the warrant directing her execu- 
tion, until he receives a warrant from the governor, direct- 
ing that the convict be executed. 

§ 502. The sheriff must immediately transmit the inquisi- g»^®^*^^ 
tion to the governor, who, as soon as he is satisfied that the io^gov- *^" 
defendant is no longer quick with child, may issue his ^overa 
warrant, appointing a time and place for her execution, pur 
suant to her sentence, or may commute her punishment to 
imprisonment for life. 

§ 503. Whenever, for any reason, other than insanity or when day 
pregnancy, a defendant, sentenced to the punishment of death, tion^hM " 
has not been executed pursuant to the sentence, at the time ^e brought 
specified thereby, and the sentence or the judgment inflict- nn^f"^^^' 
ing the punishment stands in full force, the supreme court, 
or a justice thereof, upon application by the attorney-gen- 
emal, or of the district attorney of the county where the 
conviction was had, must make an order, directed to the 
sheriff, commanding him to bring the convict before a gen- 
eral term of the supreme court in the department, or a term 
of a court of oyer and terminer in the county, where the 
conviction was had. If the defendant be at large, a warrant 
may be issued by the supreme court, or a justice thereof, 
directing any sheriff or other officer to bring the defendant 
before the supreme court at a general term thereof, or be- 



nors 
duty. 
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fore a term of the court of oyer and terminer, in that 
county. 

Court to § 504. Upon the defendant being brought before the 
to^'d'irect " court, it must inquire into the circumstances, and if no legal 
execution. rg^gQ^ cxists agaiust the execution of the sentencct it must 
issue its warrant to the sheriff of the proper county, under 
the haUkds of the Judge or judges, or of a majority of them, 
of whom the judge presiding must be one, commanding the 
sheriff to do execution of the sentence, upon a day ap- 
pointed therein. The warrant must be obeyed by the 
sheriff accordingly. 

Death § 505. The punishment of death must in every case be 

mode of^ iuflictcd by hanging the convict by the neck until he is 
dead. ' 



infliction. 



w^^ wh^ere § 506. The punishment of death must be inflicted within 
the walls of the prison of the county in which the convic- 
tion of the person sentenced took place, or within a yard 
or inclosure adjoining thereto. For the purposes of this 
section, the " prison " is defined to be the jail appointed by 
law for the confinement of convicts awaiting execution of 
their sentence. 

id ; who 8 507. It is the duty of the sheriff or under sheriff of the 

to be pres- <^ •' 

«"*• county to be present at the execution, and to invite the 
presence, by at least three days' previous notice, of the 
county judge, district attorney, clerk and surrogate of the 
county, together with two physicians, and twelve reputa- 
ble citizens of full age, to be selected by the sheriff or 
under-sheriff. The sheriff or under-sheriff must, at the 
request of the criminal, permit such ministers of the gospel, 
priests or clergymen of any religious denomination, not 
exceeding two, and such of the immediate relatives of the 
convict as he desires, being of full age, to be present at the 
execution ; and such officers of the prison, deputy-sheriffs, 
and constables or marshals must attend, as the sheriff or 
under-sheriff deems expedient to have present. Besides 
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the persons designated in tliis section, no one shall be per- 
mitted to be present at the execution. 

§ 508. Thesherifforunder-sheriff attending: the execution Id; oeiji- 
must prepare and sign a certificate, setting forth the time tfon.**^"' 
and place thereof, and that the convict was then and there 
executed, in conformity to the sentence of the court, and the 
provisions of this Code and must procure the certificate to 
be signed by the county judge, surrogate and district-attor- 
ney, if they were present, and by the physicians and citi- 
zens selected by the sheriff who witnessed the execution. 
He must cause the certificate to be filed in the office of the 
clerk of the county. 

§ 509. If in any county there is not a county jail for the f^AJcJ^®" 
confinement of criminal prisoners, or the jail has become ?n an ad-* 
unfit or unsafe for the confinement of prisoners, or is de- county/ 
stroyed by fire or otherwise, and the county judge of the 
county has, according to law, designated the jail of a con- 
tiguous county for the confinement of the prisoners of the 
county, the sheriff of the county in which a convict sen- 
tenced to death is confined must attend, upon the day 
appointed for the execution of the sentence, at the jail of 
his county, and there conduct the proceedings and execute 
the sentence, in all respects as if the jail were situated in 
the county where the conviction took place. 
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CHAPTER IL 

SECOND OFFENSiiS, HABITUAL CRIMINALS AND SPECIAL PENAL 

DISCIPLINE. 

Section 510. When convict may be adjudged an habitual .crimlDal. 

511. Judgment accordingly, how entered, &c. 

512. Persons so adjudged when liable to arrest and punishment. 

513. Id.; evidence of character on subsequent trial. 

514. Id. ; always liable to search, &c. 

7\ctm^^' § 510. When a persou is hereafter convicted of a felony, 
judged an who hos been, before that conviction, convicted in this 

habitual ' ^ ' 

criminal, gtatc of any other crime, he may be adjudged by the court, 
in addition to other punishment inflicted upon him, to 
be an habitual criminal. A person convicted of a misde- 
meanor, who has been already five times convicted in this 
state of a misdemeanor may be adjudged by the court in 
addition to, or instead of, other punishment, to be an habit- 
ual criminal. 

judsrraent § 511. The ludffment specified in the last section must 

nccordlnsr- *^ . 

lered,lto?' ^^ entered in a separate book, kept for that purpose. A 
copy of the entry, duly certified by the clerk of the court, 
is proof of the judgment, and a copy, so certified, must be 
forthwith transmitted to the police department of each city, 
and to the district attorney of each county in the state 

Peraons M § 512. A pcrsou who has been adjudged an habitual crim- 
bieu) a?l in^l is liable to arrest summarily with or without warrant, 
^^nish- and to punishment as a disorderly person, when he is found 

without being able to account therefor, to the satisfaction of 

the court or magistrate, either, 

1. In possession of any deadly or dangerous weapon, or 
of any tool, instrument or material, adapted to, or used by 
criminals for, the commission of crime, or 

2. In any place or situation, under circumstances giving 
reasonable ground to believe that he is intending or waiting 
the opportunity to commit some crime. 



ment. 
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§ 513 A person who, having been adjudged an habitual ^^^^1;^ 
criminal, is charged with a crime committed thereafter, onYubsIT 
may be described in the complaint, warrant or indictment **"®"'''^**- 
therefor, as an habitual criminal ; and, upon proof that he 
has been adjudged to be such, the prosecution may intro- 
duce, upon the trial or examination, evidence as to his pre- 
vious character, in the same manner and to the same extent 
as if he himself had first given evidence of his character 
and put the same in issue. 

§ 514. The person and the premises of every one who id.;aiway« 
has been convicted and adjudged an habitual criminal shall search, Ac 
be liable at all times to search and examination by any^ 
magistrate, sherifiE, constable, or other officer, with or with- 
out warrant 
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TITLE X* 

OF APPEALS. 

Chafteb I. Appeals, when allowed, and how taken. 

II. DismiRsing an appeal, for irregularity. 

III. Argument of the appeal, 

IV. Judgment upon appeal. 



CHAPTER I. 



APPEALS, WHEN ALLOWED, ATiD HOW TAKEN. 

Section 515. Writs of error and of certiorari, abolished ; appeal substituted. 

516. Parties, how designated on appeal. 

517. In what cases appeal may be taken by defendant. 

518. In what cases, by the people. 

519. In what cases, generally. 

520. Appeal, a matter of right. 

521. Must be taken within one year after judgment. 
522-^25. Appeal, how taken. 

526. Appeal by the people, not to stay or affect the judgment until re- 
versed. 

627. Stay of proceedings, on appeal to supreme court from judgment 
of conviction. 

528. Stay, upon appeal to court of appeals from judgment of supreme 

court, affirming judgment of conviction. 

529. Certificate of stay not to be granted, but on notice to dis^trict 

attorney. 
580-fir31. Effect of the stay. 
582. Transmitting the papers to the appellate court. 
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§ 515. Writs of error and of certiorari, in criminal ^^^^^ 
actions, as they have heretofore existed, are abolished ; and wraboil 
hereafter, the only mode of reviewing a judgment or order, appeal 
in a criminal action, is by appeal. ^"*®^- 

§ 516. The party appealing is known as the appellant, parties, 
and the adverse party as the respondent. But the title of nated on 

ir J r appeal. 

the action is not changed, in consequence of the appeal. 



§ 517. An appeal to the supreme court may be taken by in what 

• iiAii T.T •• i»'j_ cases ap- 

tne defendant, from the judgment on a conviction alter ^*5iStn 
indictment, and upon the appeal, any actual decision of the ^Jt^®'®"^" 
court in an intermediate order or proceeding forming a part 
of tjie judgment roll, as prescribed by section 485, may be 
reviewed. 

§ 518. An appeal to the supreme court may be taken by in what 
the people, in the following cases, and no other : the people. 

1. Upon a judgment for the defendant, on a demurrer 
to the indictment ; 

2. Upon an order to* the court, arresting the judgment 

§ 519. An appeal may be taken from the judgment of in what 
the supreme court to the court of appeals, in the following generally, 
cases, and no other : 

1. From a judgment affirming or reversing a judgment 
of conviction : 

2. Prom a judgment affirming or reversing a judgment 
for the defendant, on a demurrer to the indictment, or on an 
order of the court arresting the judgment. 

3. From a final determination affecting the substantial 
right of a defendant. 



matter 



§ 520. All appeals, provided for in this chapter, may be ^pp®*[ 
taken as a matter of right. ^^ "^*^'- 

§ 521. An appeal must be taken within one year after Must be 
the judement was rendered. within one 

• ^ year after 

Judgment. 

§ 522. An appeal must be taken, by the service of a Appeai, 

* ho'vir taken 

liotice in writing on the clerk with whom the judgment 
^^11 is filed, stating that the appellant appeals from the 
judgment. 



* So In original. 
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^^ § 528. If the appeal be taken by the defendant a similar 

notice must be served on the district attorney of the county 
in which the original judgment was rendered. 

Id. § 524. If it be taken by the people, a similar notice must 

be served on the defendant, if he be a resident of, or impris- 
oned in the city or county; or if not, on the counsel, if 
any, who appeared for him on the trial, if he reside or 
transact his business in the county. If the service cannot, 
after due diligence, be made, the appellate court, upon proof 
thereof, may make an order for the publication of the no- 
tice, in such newspaper, and for such time as it deems 
proper. 



Id. 



§ 525. At the expiration of the time appointed for the 
publication, on filing an affidavit of the publication, the 
appeal becomes perfected. 

Appeal by § 526. Au appeal taken by the people, in no case stays 
not^to''^^®' or affects the operation of a judgment in favor of the de- 
IfSct'the f endant, until the iud^ment is reversed. 

judgment ' •* ° 

until re- 
versed. 

prSce^'ed. § ^27. Au appeal to the supreme court, from a judg- 

app^eauo Dieut of couvictiou, or other determination from which 

coSrt™® an appeal can be taken, stays the execution of the judg- 

ifljonvio- ^^^* ^^ determination, upon filing, with the notice of 

tion. appeal, a certificate of the judge who presided at the trial, 

or of a judge of the supreme court, that in his opinion 

there is reasonable doubt whether the judgment should 

stand, but not otherwise. 

stay, upon § 528. An appeal to the court of appeals, from a judg- 
court of ment of the supreme court, affirming a judgment of con- 
Sentl"*^^' viction, stays the execution of the judgment appealed from, 
coSrtraf. upon filing, with the notice of appeal, a certificate of a 
judgment judge of the court of appeals, or of the supreme court, 
"^"- that, in his opinion, there is reasonable doubt whether the 
judgment should stand, but not otherwise. 

Certificate ^ ^ . ^ 

Sot^tS^be § 529. The certificate mentioned in the last two sections 
lut°oS ' cannot, however, be granted upon an appeal on a convio 

notice to . p p 1 ^^ ^ • ^ • \ 

^-dtefcrict tion oi lelony, until sucn notice as the judge may prescribe, 
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has been given to the district attorney of the county where 
the conviction was had, of the application for the certifi- 
cate. But the judge may stay the execution of the judg- 
ment, in the meantime. 

S 530. If the certificate, provided in sections 527 and Effect of 

. . . • . ^h® stay, 

528, be given, the sheriff must, if the defendant be in his 
custody, upon being served with a copy of the order, keep 
the defendant in his custody, without executing the judg- 
ment, and detain him to abide the judgment upon the 
appeal. 

§ 531. If, before the gi^anting of the certificate, the exe- w. 
cution of the judgment have commenced, the further exe- 
cution thereof is suspended, and the defendant must be 
restored by the officer in whose custody he is, to his origi- 
nal custody. 

§ 632. Upon the appeal being taken, the clerk, with Transmit- 
whom the notice of appeal is filed, must, within ten days p^p®"*^i. 
thereafter, without charge, transmit a copy of the notice of ^^ ^^^ 
appeal and of the judgment roll, as follows : 

1. If the appeal be to the supreme court, to the clerk of 
that court, where the next general term in the district is to 
be held. 

2. If it be to the court of appeals, to the clerk of that 
court. 



• 



CHAPTER II. 



DISMISSING AN APPEAL, FOB lEREGULAEITY. 

Section 583. For what irregularity, and how, dismissed. 
534. Distnissal for want of return. 

§ 533. If the appeal be irregular in a substantial par- Fopwhat 
ticular, but not otherwise, the court may, on any day in ^^^^^ 
term, on motion of the respondent, upon five days' notice, dismiBsed. 
served with copies of the papers on which the motion is 
founded, order it to be dismissed. 
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^^amisEai g 584. The court may also, upon like motion, dismiss the 
of return, j^pp^gj^ jf ^jj^ rctum be uot made, as provided in section 

582, unless, for good cause, they enlarge the time for that 

purposa 



CHAPTER IIL 

ARGUMENT OF THE APPEAL. 

SiBcnON 535. Appeal to eapreme coart, how and where brought to argument. 
580. Appeal to court of appeals, how brought to axgument. 

537. Notice of argument to counsel for defendant. 

538. Papers, by whom furnished, and effect of omission. 

589. Judgment of affirmance may be without argument, if appellant 
fail to appear. Reversal, only upon argument, though re- 
spondent fail to appear. 

640. Number of counsel to be heard. Defendant's counsel to close the 
argument. 

541. Defendant need not be present. 

Appeal § 535. An appeal to the supreme court may be brought 

p?eme to argument by either party, on ten days' notice, on any 
wh^e ^^Jy ^* ^ general term held in the district in which the 
MKSment? original judgment was given. 

Appeal to § 536. An appeal to the court of appeals may, in the 
SppeaS! same manner, be brought to argument by either party, on 

how - , 

brought to any day m term 

argument. •' •' 

M § 537. If a counsel, within five days after the appeal, 

argument havc ffivcu uoticc to the Qistnct attomcy, that he appears 

to counsel o , •' ^ ^^ 

fendin't. ^^^ the defendant, notice of argument must be served on 
him, instead of the defendant ; otherwise, notice must be 
served as the court may direct. 

Pa rs b § ^^^' When the appeal is called for argument, the ap- 
fSSShed, pellant must furnish the court with copies of the notice of 
of om7t°' appeal and judgment roll. If he fail to do so, the appeal 
must be dismissed, unless the court otherwise direct 

Judgment 

anc^raTy § 539. Judgmcut of affirmance may be given, without 



be wlth- 



mJift'^lf' ^^S^^^^^j if ^^^ appellant fail to appear. But judgment 
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of reversal can only be given upon argument, though the fSf^***^^ 
respondent fail to appear. ?lraai,^' 

only upon 
argument, 

§ 540. Upon the argument of the appeal, if the crime s^JJgen^ 
be punishable with death, two counsel on each side must be appear, 
heard if they require it. In any other case, the court may, co^u^sluo 
in its discretion, restrict the argument to one counsel on J5ft.|°**" 
each side. The counsel for the defendant is entitled to the cfo^e^the"" 
closing argument. "^"™''^'- 

§ 541. The defendant need not personally appear in the Defendani 

*^ ,, r J rsr need not 

appellate court. be present. 



CHAPTER IV. 

JUDGMENT, UPON APPEAL. 

Sbction 542. Conrt to give judgment, without regard to technical enors, defect! 

or exceptions, not affecting substantial rights. 

543. May reverse, affirm or modify the judgment, and order a new 

trial. 

544. New trial. 

545. Defendant to be discharged on reversal of judgment against him, 

where new trial is not ordered 

546. Judgment to be executed, on affirmance against the defendant. 

547. Judgment of appellate court, how entered and remitted. 

548. Papers returned, not to be remitted. 

549. Jurisdiction of appellate court ceases, after judgment remitted. 

§ 542. After hearing the appeal, the court must give court to 
judgment, without regard to technical errors or defects or mISt," ^ 
to exceptions which do not affect the substantial rights of [|^n^ca1 
the parties. d^r^ts or 

excep- 
tions, not 

§ 543. Upon hearing the appeal the appellate court may, subst^iStiai 
in cases where an erroneous judgment has been entered Sf y re- 
upon a lawful verdict, correct the judgment to conform to 1S^%t " 
the verdict, in all other cases they must either reverse or ^^^ J«dg. 

' •' ^ ment, and 

affirm the judgment appealed from, and in cases of rever- Sew trial, 
sal, may, if necessary or proper, order a new trial. 

§ 544. When a new trial is ordered, it shall proceed in New trial, 
all respects as if no trial had been had. 
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S^bl°diS-* § ^4^' ^^ * judgment against the defendant be reversed, 
?SvSai of without ordering a new trial, the appellate court must di- 
Mafn"t®° rect, if he be in custody, that he be discharged therefrom, 
t^?i'"?8°not ^^' ^ ^^ ^^ admitted to bail, that his bail be exonerated, or 
ordered. |£ moncy be deposited instead of bail, that it be refunded 
to the defendant. 

to b?™IS^ § 546. On a judgment of affirmance against the defend- 
affirmance ^^^y ^^^ original judgment must be carried into execution, 
tie de- as the appellate court may direct. If a iudemaent be cor- 
rected, the corrected judgment must be carried into execu- 
tion as the appellate court may direct. 

ofippel-^ § 547. When the judgment of the appellate court is 
tered^and S^^^^> it must bc entered in the judgment book, and a certi- 
remttted. £g^ copy of the entry forthwith remitted to the clerk with 
whom the original judgment roll is filed, or, if a new trial 
be ordered in another county, to the clerk of that county, 
unless the judgment be rendered in the absence of the ad- 
verse party, in which case, the court may direct it to be re- 
tained, not exceeding ten days. 

papers re- g 548^ The papers returned to the appellate court must 
pemtSidl there remain of record, and are not to be remitted to the 
court below. 

juriadio- § 549. After the certificate of the ludemaent has been 

tlon of ap- ^ tf o 

pjUjJ® remitted as provided in section 547, the appellate court 

Sto^' has no further jurisdiction of the appeal, or of the proceed- 

remitted. ingg thcrcou ; and all orders, which may be necessary to 

carry the judgment into effect, must be made by the court 

to which the certificate is remitted^ or by any court to 

which the cause may thereafter be removed. 
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TITLE XL 



OF MISCELLANEOUS PROCEEDINGS, 

Chapter L Bail. 

II. Compelling the attendance of witnesses. 

III. Examination of witnesses, conditionally. 

IV. Examination of witnesses, on oommieeion. 

y. Inquiry into the insanity of the defendant, before or during the 

trial, or after conviction. 
VI. Compromising certain crimes, by leave of the court. 
Vn. Dismissal of the action, before or after the indictment for want of 
prosecution, or otherwise. 
VIII. Remitting the punishment, in certain cases. 
IX. Proceedings against corporations. 
X. Entitling affidavits. 

XI. Errors and mistakes, in pleadings and other proceedings. 
XII. Disposal of property, stolen or embezzled. 
XIII. Reprieves, commutations and pardons. 



CHAPTER L 

BAIL. 

Abticle I. In what cases the defendant may be admitted to bail. 
II. Bail, upon being held to answer, before indictment. 

III. Bail, upon an indictment, before conviction. 

IV. Bail, upon an appeal, 
v. Deposit, instead of bail. 

VI. Surrender of the defendant. 

VII. Forfeiture of the undertaking of bail, or of the deposit of money. 
VIII. Re-commitment of the defendant, after having given bail, or 
deposited money instead of bail. 

ARTICLE I. 

IN WHAT CASES THE DEFENDANT MAY BE ADMITTED TO BAIL. 

Sbction 560. Admission to bail, defined. 

551. Taking bail, defined. 

552. Offenses not bailable. 

553. In what cases defendant may be admitted to bail, before coa- 

victton. 

554. In what cases he may be admitted to bail, after conviction and 

upon appeal. 

555. Nature of bail before conviction. 

556. Nature of bail. after conviction and upon appeal. 



136 CODE OF CEIMINAL PEOOEDUEE 

fo^biiT'dS- § 550. When the defendant is held to appear for exami- 
nation, bail for such appearance may be taken either, 

1. By the magistrate who issued the warrant or before 
whom the same is returnable ; or, 

2. By any judge of the supreme court. 

TakiDK § 551. The taking of bail consists in the acceptance, by 

fined. a competent court or magistrate, of the undertaking of suf- 
ficient bail for the appearance of the defendant according 
to the terms of the undertaking, or that the bail will pay to 
the people of this state a specified sum. 

oflfenses § 552. The defendant cannot be admitted to bail, where 

not bail- i • t t 

able. he IS charged, 

1. With a crime punishable with death ; or, 

2. With the infliction of a probably fatal injury upon 
another, and under such circumstances, as that, if death 
ensue, the crime would be murder. 

In what 8 553. If the charge be for any other crime, he may be 

cases de- *^ , ^ ^ •' i j 

SSy be*ad- admitted to bail, before conviction, as follows : 
^n!bt/ore 1. As a matter of right, in cases of misdemeanor ; 
2. As a matter of discretion, in all other cases. 

In what 8 554. Before conviction, a defendant may be admitted 

cases he <^ ' •' 

may be ad- f^ Kail 
mittedto ^^ ^^^J 

conVfction 1. For his appearance before the magistrate, on the exam- 

and upon • • ^ ^ i t i» i • i it 

appeal. matiou of the charge, before being held to answer ; 

2. To appear at the court to which the magistrate is 
required, by section 221, to return the depositions and state- 
ment, upon the defendant being held to answer, after exam- 
ination ; 

3. After indictment, either upon the bench warrant 
issued for his arrest, or upon an order of the court commit- 
ting him, or enlarging the amount of bail, or upon his being 
surrendered by his bail, to answer the indictment in the 
court in which it is found, or to which it may be sent or 
removed for trial. 
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§ 555. After the conviction of a crime not punishable ^^^'^JJfSJe 
with death, a defendant who has appealed, and when there ^'^^^^^^^^^'^ 
is a stay of proceedings, but not otherwise, may be admit 
ted to bail : 

1. As a matter of right, when the appeal is from a judg- 
ment imposing a fine only ; 

2. As a matter of discretion, in all other cases. 

8 556. After conviction and upon an appeal, the defend- Nature of 

^ . , ^ ^^ bail after 

ant may be admitted to bail, as follows : 2Sd^*ipon" 

1. If the appeal be from a judgment imposing a fine *pp®^* 
only, on the undertaking of bail, that he will pay the same, 

or such part of it as the appellate court may direct, if the 
judgment be aflSrmed or modified or the appeal be dis- 
missed ; 

2. If judgment of imprisonment have been given, that 
he will surrender himself in execution of the judgment, 
upon its being affirmed or modified, or upon the appeal 
being dismissed. 

ARTICLE IL 

BAIL, UPON BEING HELD TO ANSWER, BEFORE INDICTMENT. 

Section 557 -558. By what courts or magistrates defendant may be admitted to 

bail. 

559. At what time defendant may be admitted to bail by a magistrate. 

560. In cities, if crime be felony, application for admission to bail 

mast be on notice. 

561. Form of order, if made by the court. 

562. Form of order, if made by a magistrate. 

568. If application be denied by a magistrate, no subsequent applica- 
tion can be made to another magistrate. 

564. Violation of last section a misdemeanor. Admission to bail in 

such case, how revoked or vacated. 

565. Construction of last two sections. 

566. Decision final. 

567. Bail, by whom taken. 

568. How put in ; and form of undertaking. 

569. Qualifications of bail. 
570-572. Bail, how to justify. 

573. Bail may be examined as to sufficiency. 

574. Other testimony may be received as to their sufficiency. 

575. Decision as to their sufficiency; and filing affidavits of Justifica- 

tion and undertaking. 
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Section 576. On allowance of bail, and execution of undertaking, defendant to 

be discharged. Form of discharge. 
577. If bail disallowed. 

By what § 557. When the defendant has been held to answer, as 
m^i-^^ provided in section 208, the admission to bail may be by 

tratesde- ^ , ' . J J 

mSy be*ad- ^^ magistrate by whom he is so held, as follows : 

matted to -^ -gy, ^j^y ^£ ^Yi^ magistrates mentioned in section 147, 

when the crime charged is a misdemeanor, or a felony 
punishable with imprisonment, not exceeding five years; 

2. By a judge of the supreme court, or any judge au- 
thorized to preside in a court having jurisdiction to try 
indictments, in all cases where bail may be taken, before 
conviction, as provided in section 554. 

Id. § 558. When, by reason of the degree of the crime, the 

committing magistrate has not authority to admit to bail, 
the defendant may be admitted to bail by one of the offi- 
cers having authority to admit to bail in the case, as pro- 
vided in the second subdivision of the last section, or by 
the court to which the depositions and statements are 
returned by the committing magistrate, as provided in sec- 
tion 221, if the case be triable therein, or if not, by the 
court to which, after indictment, it may be sent or removed 
for trial. 

At what 8 559. The defendant may be admitted to bail by a 

time de- *^ , . , •' , • 

Say be*ad- Hiagistratc, as provided in the last two sections, upon being 
baiVbya^ held to auswer, or at any time before the return of the de- 
™ positions and statement, to the court. After that time he 
can be admitted to bail, only by a judge presiding in the 
court in which the crime is triable, if it be sitting, or if 
not, by one of the magistrates mentioned in the second 
subdivision of section 557. 

In cities, if § 560. In the several cities of this state, if the crime 

crime be O t • • -i •! 

pliSXS^ charged be a felony, the application for admission to bail 

gfon to'bai'i must be upon notice of at least two days, to the district 

SUtioe.®^*^ attorney of the county, unless the magistrate by order 

fixes a shorter time; and the committing magistrate, 
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upon the like notice, in writing, requiring him to do so, 
must transmit the depositions and statement, or a copy- 
thereof, to the court or magistrate to whom the application 
for bail is to be made. 

§ 561. If the application be to the court, an order must Fojm 9I 

11 . T . . order, If 

be made^ grantmg or denying it, and if it be granted, the^couk 
Btating the sum in which bail may be taken. 

§ 562. If the application be to a magistrate, he must Form of 
certify, in writing, his decision granting or denying the JJ***fgi[J.^^ 
same ; and if he grant the application, must state in the 
certificate the sum in which bail may be taken ; which cer- 
tificate he must cause to be forthwith filed with the clerk 
of the court to which the depositions and statement are re- 
quired to be sent. 

§ 563. If an application for adipission to bail, inade to a If^^^^^ 
magistrate, be denied, not more than two subsequent appli- magistrate 
cations therefor can be made to other magistrates, except quen?!^ 
that an application can be made to any magistrate mentioned can be 
in subdivision two of section 557, if no application has been S^a^gu?"^ 
previously made to a magistrate mentioned therein. 

8 564. A violation of the last section is punishable as a violation 

, , , . ^' l**8t sec- 

misdemeanor, and the admission of the defendant to bail demeauon 
contrary thereto may be revoked by the magistrate who f^^^lfl^^ 
made it, or vacated by the court to which the depositions how r^^* 
and statement are or must be sent, as provided in section vaoatelf 
22 ' , or to which, after indictment, the action must be sent 
for trial. 

S 565. The provisions of the last two sections shall not construc- 

«5 r ^ 1 . T . tlonoflast 

be construed to limit the power of any judge presiding m JJ^^*®*'" 
the court in which the offense is triable to let the defend- 
ant to bail. 

§ 566. The decision of the judge presiding in the court Decision 
in which the crime is triable, granting or denying bail, is 
final, except as provided in section 563. 
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Bail, by 

whom 

taken. 



How put 
in; and 
form of 
under- 
taking. 



Qualiflca- 
* tlonsof 
bail. 



§ 567. If the defendant be admitted to bail by a magis- 
trate, the bail must be taken by the magistrate granting 
the order, unless the order shall specify that the same may 
be taken by some other designated magistrate. 

§ 668. Bail is put in, by a written undertaking, executed 
by sufficient surety (with or without the defendant, in the 
discretion of the magistrate), and acknowledged before 
the magistrate in substantially the following form : 

"An order having been made on the day of , 

18 , by A. B., a justice of the peace of the tovm of , 

(or as the case may be), that C. D. be held to answer, 
upon a charge of (stating briefly the nature of the crime), 
upon which he has been duly admitted to bail, in the sum 
of dollars ; 

" We, C. D., defendant (if the defendant join in the under- 
taking), of (stating his place of residence and occupation), 
and G. H., of (stating his place of residence and occupation) 
surety, or sureties (as the case may be), hereby undertake, 
that the above-named C. D. shall appear and answer the 
charge above mentioned, in whatever court it may be pros- 
ecuted ; and shall at all times render himself amenable to 
the orders and process of the court ; and, if convicted, shall 
appear for judgment, and render himself in execution 
thereof ; or if he fail to perform either of these conditions, 
that we will pay to the people of the state of New York; 
the sum of dollars " (inserting the sum in which the 

defendant is admitted to bail). 

§ 569. The qualiflcations of bail are as follows : 

1. He must be af resident, and a house-holder or free- 
holder within the state, and, unless the magistrate otherwise 
direct, within the county ; 

2. He must be worth the amount specified in the under- 
taking, exclusive of property exempt from execution ; but 
the magistrate, on taking bail, may require two sureties, or 
may allow two or more to justify severally in amounts less 
than that expressed in the undertaking, if the whole justi- 
fication be equivalent to that of one sufficient surety. 
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§ 570, Except as prescribed in the next section, the bail Ban. how 
may, in the exercise of a just discretion, be taken, and may 
justify, without notice to the district attorney, or reason- 
able notice of the intention to give bail may be required 
by the court or magistrate, to be given to the district attor- 
Bey. When given, the notice shall be as prescribed in the 
next section* 

§ 571. In the several cities of this state, if the crime w. 
charged be a felony, a previous notice in writing of at least 
two days, of the time and place of giving the bail, must be 
served upon the district attorney of the county, stating : 

1. The names, places of residence and occupations of the 
proposed surety or sureties ; 

2. A general description of the real or personal property 
of the surety or sureties, in respect to which they propose 
to justify as to their sufficiency, with the incumbrances 
thereon, by mortgage, judgment or otherwise, if any. 

The district attorney may waive the giving of the notice 
herein provided for, or a shorter time than two days may 
be directed by the court or magistrate requiring the notice. 

§ 572. The surety or sureties must in all cases justify by w. 
affidavit, taken before the magistrate. The affidavit must 
state that each of the sureties possesses the qualifications 
provided in section 569. 

§ 573. The district attorney, or the magistrate, may Ban may 
thereupon further examine the sureties upon oath, concern- ^min^^sM 
ing their sufficiency, in such manner as the magistrate may ®"^y- 
deem proper. The questions put to the sureties, and their 
answers must be reduced to writing, and must be sub- 
scribed by them. 

§ 574. The magistrate may also receive other testimony. Decision 
either for or against the sufficiency of the bail, and may sufflci- ^^^ 
from time to time adjourn the taking of bail, to affi^rd an Savits^S" 
opportunity of proving or disproving its sufficiency. tS?n Snd' 

taking. 

§ 575. When the examination is closed, the magistrate 
must make an order, either allowing or disallowing the 
bail, and must forthwith cause the same, with the affidavits 
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of justification, and the undertaking of bail, to be filed 
with the clerk of the court to which the depositions and 
statement must be sent, as prescribed in section 221. 

On allow 8 576. Upon the allowance of the bail and the execu- 

anceof ^ ■* 

Sxecu*t?on ^^^ ^^ ^^^ Undertaking, the court or magistrate must make 
takiiifiV' an order, signed by him, with his name of office, for the 
tobedis- discharge of the defendant, to the following effect : 
dScS^. " To the sheriff of the county of , [or, in the 

city and county of New York, " to the keeper of the city 
prison of the city of New York : "] " A. B., who is detained 
by you on a commitment to answer a charge for the crime 
of, [designating it generally,] having given sufficient bail 
to answer the same, you are commanded forthwith to dis- 
charge him from your custody." 

Si^U^**" § ^^^- ^ *^^ ^^^^ ^ disallowed, the defendant must be 
detained in custody until lawful discharge. 



ARTICLE III. 

BAIL, UPON AN INDICTMENT BEFORE CONVICTION. 

Section 578. In misdemeanor, officer to take defendant before a inagistrate. 
579. In felony, to deliver him into custody . 
t580. Taking bail, when offense is bailable. 

581. Bail, how put in. Form of undertaking. 

582. Sections applicable to qualifications of bail, to putting in and jus- 

tifying bail, and to incidental proceedings. 

Id misde- S 578. Whcu the crime charged in the indictment is a 

meaner, , 'ti 

tSrde-^ misdemeanor, the omcer serving the bench-warrant must, 
before a if required, take the defendant before a magistrate in the 
trate couuty in which it is issued, or in which he is arrested, for 

the purpose of giving bail as prescribed in sections 302 and 

305. 

In felony. § 579. If the crimc charged in the indictment be a 
him into felony, the oflicer arresting the defendant must deliver him 

custody. . . ^ 

into custody, according to the command of the bench-war- 
rant, as prescribed in section 301. 
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§ 580. When tlie defendant is so delivered into custody, Jjg^^^^ 
if the felony charged be bailable, and the amount of bail gSSwe * 
have been fixed, bail may be taken by the judge presiding 
in the court in which the indictment was found, or to which 
it is sent or removed, or by any magistrate in the county 
belonging to the class mentioned in the second subdivision 
of section 557. 



§ 581. The bail must be put in by a written undertak- Bail, how 
ing, executed by a sufficient surety, with or without the f^SS^ 
defendant, in the discretion of the magistrate), and acknowl- *"*• 
edged before the magistrate, in substantially the following 
form: 

" An indictment having been found on the day 

of , 18 , in the court of sessions of the county of 

Albany, [or as the case may be,] charging A. B. with the 
crime of, [designating it generally,] and he having been 
duly admitted to bail in the sum of dollars : 

" We, A. B., defendant, and [if the defendant join in the 
undertaking] C. D., surety or sureties, as the case may be, 
of [stating his place of residence and occupation,] and E. 
F., of [stating his place of residence and occupation,] here- 
by undertake, that the above-named A. B. shall appear and 
answer the indictment above mentioned, in whatever court 
it may be prosecuted, and shall at all times render himself 
amenable to the orders and process of the court ; and, if 
convicted, shall appear for judgment, and render himself 
in execution thereof; or if he fail to perform either of 
these conditions, that we will pay to the people of the 
state of New York, the sum of dollars," [inserting 

the sum in which the defendant is admitted to bail.] 

S 582. The provisions contained in sections 569 to 577, sectioM 

^ , , , , , applicable 

both inclusive, apply to the qualifications of the sureties, *at?on"of 
and to all the proceedings respecting the putting in and putting in 
justification of bail, and incidental thereto. fyingbaii, 

• ' and to in- 

cidental 



P 



roceed- 
niz8. 
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ARTICLE IV. 

BAIL UPON AN APPEAL. 

Section 583. Who may admit to bail. 

584. Notice of the application, when required 

585. Qualifications of bail, and how put in. 



Who may 
admit to 
bail. 



Notice of 
the appli- 
cation, 
when re- 
quired. 



Sualiflca- 
onsof 
bail, and 
how put 
in. 



§ 583. In the cases in which the defendant may be ad- 
mitted to bail upon an appeal, as provided in section 566, 
the order admitting him to bail may be made, either by 
the court from which the appeal is taken, or the presiding 
judge thereof, or by the appellate court, or a judge thereotj 
or by a judge of the supreme court. 

§ 584. The court or officer to whom the application for 
bail is made may require such notice thereof as he deems 
reasonable, to be given to the district attorney of the 
county in which the verdict or judgment was originally 
rendered. 

§ 685. The sureties must J)osses8 the qualifications, and 
the bail must be put in all respects, in the manner pre- 
scribed by sections 569 to 577, both inclusive ; except that 
the undertaking must be to the effect that the defendant 
will, in all respects, abide the orders and judgment of the 
appellate court upon the appeal. 



ARTICLE V. 



DEPOSIT INSTEAD OF BAIL, 
f 

Section 586. Deposit, when and how made. 

587. May be made after bail given, and before forfeiture; and in such 

case bail discharged. 

588. Bail may be given after deposit ; and in such case money de- 

posited to be refunded. 

589. Deposit to be applied to payment of judgment of fine, and sur- 

plus to be refunded. 

Deposit, § 586. The defendant, at any time after an order admit- 
how made, ting him to bail, instead of giving bail, may deposit vdth 
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the county treasurer, of the county in which he is held to 
answer, the sum mentioned in the order ; and upon deliv- 
ering to the officer, in whose custody he is, a certificate of 
the deposit, he must be discharged from custody. 

§ 587. If the defendant have given bail, he may, at any JJl^^^,. 
time before the forfeiture of the undertaking, in like man- givi^n "and 
ner deposit the sum mentioned in the undertaking : and feitire r' 

. . . . and in 

upon the deposit being made the bail is exonerated. bau^ul?® 

charged . 

8 588. If money be deposited, as provided in the last saii may 

'-> J M. f L be triven 

aft 

n such 
case mc 

at any time before the forfeiture of the deposit. The court ited tS*be 

'' , , , ■■■ refunded. 

or magistrate before whom the bail is taken must there- 
upon direct, in the order of allowance, that the money de- 
posited be refunded by the county treasurer to the defend- 
ant ; and it must be refunded accordingly. 

§ 589. When money has been deposited, if it remain on Deposit to 
deposit and unforfeited at the time of a iudffment for the *« pay-, 

^ ti o ^ ment of 

payment of a fine, the county treasurer must, under direc- Jf'^^^f'^* 
tion of the court, apply the money in satisfaction thereof, SSfstS'^' 
and after satisfying the fine, must refund the surplus, if funded, 
any, to the defendant. 



section, bail may be given, in the same manner as if it had posit f Sid 
been originally given upon the order for admission to bail, cw^mon- 



ARTICLE VI. 

SURRENDER OF THE DEPENDAKT. 

Section 590. Surrender, by whom, when, and how made. 

591, By whom, when and where, defendant may be arrested for the 

purpose of a surrender. 

592. On surrender before forfeiture, money deposited to be refunded. 

Order therefor, how obtained. 



§ 590. At any time before the forfeiture of the under- surrender, 

by whom, 
when, and 
how made. 



taking, any surety may surrender the defendant in his ex- whrnl'^and 



oneration, or the defendant may surrender himself, to the 

officer to whose custody he was committed at the time of 

giving bail, in the following manner : 

19 
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1. A certified copy of the undertaking of the bail must 
be delivered to the officer, who must detain the defendant 
in his custody thereon, as upon a commitment, and by a 
certificate in writing, acknowledge the surrender ; 

i. Upon the undertaking and the certificate of the offi- 
cer, the court in which the indictment or the appeal, as the 
case may be, is pending, may, upon a notice of five days to 
the district attorney of the county, with a copy of the un- 
dertaking and certificate, order that the bail be exonerated ; 
and on filing the order and the papers used on the applica- 
tion, the bail is exonerated accordingly. 

By whom, 8 591. For the purpose of surrendering the defendant, 

u'nen and , , ^ 

?enda%^® auy surcty, at any time before he is finally charged, and 
rested^fSr at any place within the state, may himself ari'est him, or 
pose^Sf a by a written authority indorsed on a certified copy of the 

surr6Qd6r. 

undertaking, may empower any person of suitable age and 
discretion to do so. 

onaur- S 592. If moncy have been deposited instead of bail 

render bo- o •/ j- 

feuure*^" and the defendant at any time before the forfeiture thereof 
S)^?te^t5" surrender himself to the officer to whom the commitment 
funded, was dii'ccted, in the manner provided in section 590, the 
court must order a return of the deposit to the defendant, 
upon producing the certificate of the officer showing the 
surrender, and upon a notice of five days to the district 
.attorney, with a copy of the certificate. 

ARTICLE VII. 

FORFEITURE OF THE UNDERTAKING OF BAIL, OR OF THE DEPOSIT OP 

MONEY. 

Section 593. In what cases, and how ordered. 

694. When and how forfeiture may be discharged. 

595. Forfeiture of bail, to be enforced by action. 

596. Deposit of money when forfeited, how disposed of. 

597. Remission of forfeiture. 

598. Application therefor, how made and on what terms granted. 

Tn what § 593. If, without sufficient excuse, the defendant neglect 
how j>r- to appear for arraignment, or for trial or judgment, or upon 
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any other occasion where his presence in court may oe law- 
fully required, or to surrender himself in execution of the 
Judgment, the court must direct the fact to be entered 
upon its minutes ; and the undertaking of his bail, or the 
money deposited, instead of bail, as the case may be is 
thereupon forfeited. 

§ 594. If, at any time before the final adiournment of the when and 
court, the defendant appear and satistactorily excuse nis ^^t»j| 
neglect, the court may direct the forfeiture of the under- charged, 
taking or deposit to be discharged, upon such terms as are 
just. 

§ 595. If the forfeiture be not discharged, as provided in JojMt-^^^ 
the last section, the district attorney may, at any time after Jorctd bV 
the adjournment of the court, proceed against any surety *°"^'*- 
upon his undertaking. Such proceeding shall be by action 
only, except in the city and county of New York, where it 
shall be in the method now prescribed by special statute. 

§ 596. If, by reason of the neglect of the defendant to Deposit 

.TT. • T • -, , 1 ^^ money 

appear, as provided in section 593, money deposited instead J^^^J^^*"**- 
of bail is forfeited, and the forfeiture be not discharged or pSI^a of. 
remitted, as provided in sections 594 and 597, the county 
treasurer with whom it is deposited may at any time after 
the final adjournment of the court apply the money 
deposited to the use of the county. 

§ 597. After the forfeiture of the undertaking or depos- Remission 
it, as provided in this article, the court directing the for- ure. 
feiture, the county court of the county, or in the city of 
New York, the court of common pleas of that city, may 
remit the forfeiture or any part thereof, upon such terms as 
are just. 

§ 598. The application must be upon at least five days' Appiica- 
notice to the district attorney of the county, with copies of Sake and 
the affidavits and papers on which it is founded ; and can tel-ms** 
be granted only upon payment of the costs and expenses 
incurred in the proceedings for the enforcement of the for- 
feiture. 



L 
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ARTICLE VIII. 



In what 
cases. 



BE-COMMITMENT OF THE DEFENDANT, AFTER HAVING GIVEN BAIL, 

OR DEPOSITED MONEY INSTEAD OF BAIL, 

Section 599. In what cases. 

000. Contents of tlie order. 

601. Defendant may be arrested in any county. 

602. If for failure to appear for judgment, defendant must be com 
mitted. 

608. If for other cause, he may be admitted to bail. 

604. Bail in such case, by whom taken. 

605. Form of the undertaking. 

606. Qualifications of bail, and how put in. 

§ 599. The court to Mrhich the committing magistrate 
returns the deposition and statement, or in which an indict- 
ment or an appeal is pending, or to v^rhich a judgment on 
appeal is remitted to be carried into effect, may, by an order 
entered upon its minutes, direct the arrest of the defend- 
ant, and his commitment to the officer to vv^hose custody he 
was committed at the time he was admitted to bail, and his 
detention, until legally discharged, in the following cases : 

1. When, by reason of his failure to appear, he has in- 
curred a forfeiture of his bail, or of money deposited in- 
stead thereof, as provided in section 598 ; 

2. When it satisfactorily appears to the court that his 
bail, or either of them, are dead, or insufficient, or have re- 
moved from the state ; 

3. Upon an indictment being found, in the cases pro- 
vided in section 306. 

§ 600. The order for the recommitment of the defendant 
must recite, generally, the facts upon which it is founded, 
and direct that the defendant be arrested by any sheriff, 
constable, marshal or policeman in this state, and commit- 
ted to the officer to whose custody he was committed, at 
the time he was admitted to bail, to be detained until 
legally discharged. 

§ 601. The defendant may be arrested pursuant to the 
colfnty order, upon a certified copy thereof, in any county, in the 



Contents 
of the 
order - 



Defendant 
may be 
arrested 
any 
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same manner as upon a warrant of arrest ; except, that 
when arrested in another county, the order need not be en- 
dorsed by a magistrate of that county. 

§ 602. If the order recite, as the ground upon which it JJifJreto 
is made, the failure of the defendant to appear for judg- ?uJ|menty 
ment upon conviction, the defendant must be committed must be 

■■• , committed 

axjcordmg to the requirement of the order. 



§ 603. If the order be made for any other cause, and the n for 
crime be bailable, the court may fix the amount of bail, Sfaybe**® 
aud may direct in the order, that the defendant be admit- ti?biu?^ 
ted to bail in the sum fixed, which must be specified in the 
order. 

§ 604. When the defendant is admitted to bail, the bail f^^hcase, 
may be taken by any magistrate in the county, having au- takeS?™ 
thority, in a similar case, to admit to bail upon the holding 
of the defendant to answer before indictment, as prescribed 
in sections 557 and 558, or by any other magistrate to be 
designated by the court. 

§ 605. When bail is taken upon the reconimitment of f^e under, 
the defendant, the undertaking of bail must be in substan- **''*"«• 
tially the following form : 

" An order having been made on the day of 
18 — , by the court of (naming the court,) that A. B. be 
admitted to bail in the sum of dollars, in an action 
pending in that court against him in behalf of the people 
of the state of New York, upon an [information, present- 
ment, indictment, or appeal, as the case may be.] 

'^ We, A. B., defendant (and if the defendant join in the 
undertaking,) C. D., surety of [stating his place of residence 
and occupation,] and E. F., surety of [stating his place of 
residence and occupation,] hereby undertake, that the 
above-named A. B. shall appear in that or any other 
oourt, in which his appearance may be lawfully required, 
upon that [information, presentment, indictment or appeal, 
as the case may be,] and shall at all times render himself 



1 
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amenable to its orders and process, and appear for Judg 
ment, and surrender himself in execution thereof ; or if he 
fail to perform either of these conditions, that we will pay 
to the people of the State of New York the sum of 
dollars," [inserting the sum in which the defendant is ad- 
mitted to bail.] 

tlSni o?' § 60^- The bail must possess the qualifications, and must 
how put be put in, in all respects, in the manner prescribed by sec- 
tions 569 to 577, inclusive. 



CHAPTER n. 

COMPELLr^G THE ATTENDANCE OF WriNESSES. 

Sbction 607. Sabpoena, defined. 

608. Magistrate may issue subpoenas, on information or presentment. 

609. District attorney may issue subpoenas for witnesses before grand 

jury. 
610.' He may also issue subpoenas, for the people, on trial of an indict- 
ment. 

611. Clerk may issue blank subpoenas, for witnesses for defendant, 

on trial. 

612. Form of subpoena. 

613. Requirement in subpoena, to produce books, papers and documents. 

614. Subpoena, by whom served. 
616. How served. 

616. Payment of expenses of witness, when lie is from without the 

county, or is poor. 

617. Witnesses residing or served with subpoena, out of the county, 

when and how compelled to attend. 

618. Disobedience to subpoena, or refusal to be sworn or to testify, 

how punished. 

Subpoena, § 607. The proccss by which the attendance of a wit- 

defined. i i* , • i i • • i • i 

ness, before a court or magistrate is required, is a subpoena. 
« _, . . § 608. A maeristrate, before whom an inf onnation is laid, 

Magistrate t5 o ' ^ ^ ' 

iSSbpffin^ may issue subpoenas, subscribed by him, for witnesses 
neLw^be- withiu the state, either on behalf of the people or of the 

fore grand 

Jury. defendant. 



OF THE STATE OP NEW YOEK. 151 

§ 609. The district attorney of the county may issue ^^^^^^^^ 
subpoenas, subscribed by him, for witnesses ^vithin the Sibp^i«s 
state, in support of the prosecution or for such other wit- ses before 
nesses as the grand jury may direct, to appear before the ^"0- 
grand jury, upon an investigation pending before them. 

§ 610. The district attorney may, in like manner, issue He may 
subpoenas subscribed by him, for witnesses within the subpoeuas, 

. . . for the 

state, in support of an indictment, to appear before the g52*of a" 
court at which it is to be tried. mei? 

S 611. The clerk of the court at which an indictment is cierkmay 

*^ , , , , issue blank 

to be tried, must, at all times, upon the application of the ?or5ff°** 
defendant, and without charge, issue as many blank sub- SSfl^dan't, 
pcenas, under the seal of the court and subscribed by him 
as clerk, for witnesses within the state, as may be required 
by the defendant 

§ 612. A subpoena, authorized by the last four sections, Form of 
must be substantially in the follo\ving form : 

" In the name of the people of the state of New York : 
To A. B. 

"You are commanded to appear before 0, D.^ a justice of 
the peace of the tenon of , [or "the grand juiy of the 

county of ," or ^* the court of sessions of the county 

of ," or as the case may be,] at [naming the place,] 

on [stating the day and hour,] as a mtness in a criminal 
action prosecuted by the people of the state of New York, 
against E. F. 

" Dated at the town of , [as the case may be,] 

the day of ? 18 • 

" Gr. H., justice of the peace," [or " I. K,, distiict attor- 
ney," or "*By order of the court, L. M., clerk," as the case 
may be.] 

§ 6 1 3. If books, papers or documents be required, a di- Require- 
rection to the following effect must be contained in the sub- ^ibpceSa, 

, to pro- 

poena : " And you are required also, to bring with you the Jj;^Jg 
following," [describing intelligibly the books, papers or S^umehta 
documents required.] 
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Subpoena, § 614. A pcRce officer must serve, in his county, city, 
served, town or viUagc, as the case may be, any subpoena delivered 
to him for service, either on the part of the people or of 
the defendant : and must make a written return of the 
service, subscribed by him, stating the time and place of 
service, without delay. A subpoena may, however, be 
served by any other person. 



How 
served. 



§ 615. A subpoena is served, by delivering it, or by 
showing it, and delivering a copy thereof, to the witness 
personally. 

Payment § 616. Whcu a pcrsou attcuds bcf Ore a maoristrate, ffrand 

of expens- ^ ^ , c? ^ <d 

witJfess, j^^y ^^ court, as a witness on behalf of the people, upon a 
?om"with- subpoena, or pursuant to an undertaking, and it appears 
county, or that he has come from a place out of the county, or that he 

is poor. ^ ^ * . 

is poor, the court, if the attendance of the witness be upon 
a trial, by an order entered upon its minutes, or in any 
other case, the county judge, or in the city of New York, 
the recorder or city judge, or judge of the general sessions 
of that city, by a written order, may direct the county 
treasurer to pay the witness a reasonable sum, to be speci- 
fied in the order, for his expenses. 

Id. § 617. Upon the production of the order, or a certified 

copy thereof, the county treasurer must pay the witness 
the sum specified therein, out of the county treasury. 

Witnesses § 618. No pcrsou is obligcd to attend as a witness, be- 
served fore a court or magistrate out of the county .where the wit- 
SfXe """^ ^^s® resides or is served with the subpoena, unless the judge 
wh"e'If and of thc court iu which the crime is triable, or a judge of 
peUedTo " the SLipremc court, or a county judge, or in the city of New 
York, the recorder or city judge, or judge of the general 
sessions of that city, upon an affidavit of the prosecutor or 
district attorney, or of the defendant or his counsel, stating 
that he believes that the evidence of the witness is mate- 
rial, and his attendance at the examination or trial neces- 
sary, shall endorse on the subpoena :ui order for the attend- 
ance of the witness. 
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§ 619. Disobedience to a subpoena, or a refusal to be ^^^^^^ 
sworn or to testify, may be punished by the court or mag- o^^SfisS 
istrate, as for a criminal contempt in the manner provided 8wo?n or 

, ^ •'•to testify, 

in the Code of Civil Procedure. tehe«£""' 



CHAPTER III. 

EXAMINATION OF WITNESSES, CONDITIONALLY. 

Section 620. Witnesses to be examined conditionally, for the defendant as 

provided in this chapter. 

621. In what cases defendant may apply for order. 

622. Application, on what facta to be founded. 

623. If during term, to be made to the court. 

624. If not during term, to whom to be made. 

625. The order, wlien granted and what to contain. 

626. If made by the court, may direct examination before a judge or 

magistrate. If made by a judge, examination to be before 
him. 

627. On proof of service, if district attorney absent, examination to 

proceed. 

628. If facts on which order was founded, be disapproved, examina- 

tion not to proceed. 

629. Testimony, how taken and authenticated. 
680. Deposition, how, by whom and when filed. 

631. When it may be read in evidence. 

632. When to be excluded. 

633. On reading the deposition, on trial, what objections may be taken. 

634. Attendance of witness for examination, how compelled. 

635. Disobedience of witness, how punished. 

§ 620. When a defendant has been held to answer a witnesses 
charge of a crime, he may, either before or after a?nVSed^' 
indictment, have witnesses examined conditionally on his fi^yij^^*" 
behalf, as prescribed in this chapter, and not otherwise. provided^ 

in this 
chapter. 

§ 621. When a material witness for the defendant is in what 
about to leave the state, or is so sick or infirm, as to afford t^ia^t 
reasonable grounds for apprehending that he will be un- g'^^ for or- 
able to attend the trial, the defendant may apply for an 
order that the witness be examined conditionally. 

§ 622. The application must be made upon affidavit, Appiica- 

1 . tion, on 

snowing ; what fact 

20 
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fomfded ^' '^^^ nature of the crime charged ; 

2. The state of the proceedings in the action ; 

3. The name and residence of the witness, and that his 
testimony is material to the defense of the action ; and, 

4. That the witness is about to leave the state, or is so 
sick or infirm as to afford reasonable grounds for appre- 
hending that he will be unable to attend the trial. 

If during § 628. The application, if made during the term, must 

term, tol>e , i i 1 1 , 

made to bc made to the court. 

the court. 

If notdur- § 624. If uot made during the term, it may be made as 

ingterm, n i-, 

to whom lOllOWS I 

to be made 

1. When the indictment is pending in a court of oyer 
and terminer, or in a court of sessions other than in the 
city of New York, to a judge of the supreme court, or to 
the county judge : 

2. When the indictment is pending in the court of general 
sessions of the city of New York, to the recorder or city 
judge or judge of general sessions, or one of the judges of 
the coui-t of common pleas of that city : 

3. When the indictment is pending in a city court, to the 
recorder or city judge of the city in which it is pending. 

The order, g §25. If the court or officer be satisfied, that the ex- 
SSPwhat amination of the witness is necessary to the attainment of 
' justice, an order must be made, that the witness be examined 
conditionally, at a specified time and place, and that a copy 
of the order, and of the affidavit on which it was granted, 
be served on the district attorney, within a specified time 
before that fixed for the examination. 

If made by § 626. If the ordcr be made by the court, it may direct 

the court, « j 7 j 

fxZiAnA-^ that the examination be taken before a judge thereof, or 
fLre a®" before a magistrate in the county, to be named in the order, 
magistrate If made by any of the officers mentioned in section 624, it 
must direct the examination to be taken before him. 

o^sl^vfoe, § 627. On proof being furnished to the officer before 
attorney whom the examination is appointed, of the service upon 
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the district attorney, of a copy of the order, and of the exfimuia- 
affidavit on which it was granted, if no counsel appear on proceed, 
the part of the people, the examination must proceed. 

§ 628. If the district attorney or other counsel appear if facts on 

■ X J. which or- 

on the part of the people, and it be shown to the satisfac- ^®^*„^^^ 
tion of the court or officer, by affidavit or other proof, or p?o*^|dr 
on the examination of the witness, that he is not 'about to tion^LSf to 
leave the state, or is not sick or infirm, or that the applica- 
tion was made to avoid the examination of the witness on 
the trial, the . examination cannot take place ; otherwise it 
must proceed. 

8 629. The testimony ^ven by the witness must be re- Testi- 

jT .. 11 • 1- 1 mony,how 

uuced to writmg, and authenticated m the same manner as *^g*^nti-^ 
the testimony of a witness taken in support of an informa- ^**^®^- 
tion, as prescribed in section 200. 

§ 630. The deposition must be retained by the officer neposi- 
taking it, and filed by him in the office of the clerk of the aSd^heu 
court without unnecessary delay. ^*®^ 



§ 631. The deposition, or a certified copy thereof, may be v^^en it 
read in evidence by either party on trial, upon its ap- readinevi. 
pearing that the witness is unable to attend, by reason of 
his death, insanity, sickness or infirmity, or of his continued 
absence from the state. 

§ 632. The deposition cannot, however, be read, if it ap- when to 

De ex~ 

pear that the copy of the order and of the affidavit on which «*"«^ed. 
it was founded, was not served on the district attorney, as 
directed, or that the examination was in any respect unfair 
or not conducted as prescribed in this chapter. 

§ 633. Upon the reading of the deposition in evidence, on read- 
the same objections may be taken to a question or answer position, 
contained therein, as if the witness had been examined J^etfons" 
orally in court. > uk^n.® 

S 634. The attendance of the witness may be enforced, Attend- 

" ^ . •/ ^ ance of 

by a subpoena subscribed by the officer, or issued under the Samfna-'"' 
seal of the court. compened. 
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Sice^of**" § ^^^' Disobedience to the subpoena, or a refusal to be 
how ®pun- sworn or to testify, may be punished by the court or officer, 
as prescribed in section 619. 



CHAPTER IV. 

EXAMINATION OF WITNESSES, ON COMMISSION. 

Section 636. Witness residing out of the state, to be examined for defendant, 

as provided in this chapter. 

687. In what cases defendant may apply for order to examine wit- 

nesses on commission. 

688. Commission, defined. 

639. Application for commission, on what facts to be founded. 

640. If during term, to be made to the court. 

641. If not during term, to whom to be made. 

642. Notice of application, when required and how given^ 

643. Order for commission, when granted. 

644. Trial to be stayed until execution and return of commission. 

645. Interrogatories, and notice of settlement 

646. Cross-interrogatories, and notice of settlement. 

647. 648. What may be inserted in interrogatories. 

649. Direction as to return of commission. 

650. Commission, how executed. 

651. Copy of last section to be annexed to commission. 

653. 658. Commission, how returned, when delivered to agent for that 

purpose. 

654. When and how filed. 

655. Commission returned by mail, how disposed of. 

656. Commission and return to be open for inspection, and copies to 

be furnished. 

657. Deposition to be read in evidence. What objections may be taken 

thereto. 

Witness § 636. When an issue of fact is joined upon an indict- 
out of the ment, the defendant may have any material witness resid- 



®^*''"ifend- ^^S ^^* ^^ *^^ state, examined in his behalf, as prescribed 



state, to be 
exHmined 
for defend 

?ided^fu^" in this chapter, and not otherwise. 

this chap- 
ter. 

In what § 637. When a material witness for the defendant, re- 
fendant sidcs out of the statc, the defendant may apply for an order 

may apply ^ ' ^ j rr */ 

tS'exam-^ that the witness be examined on a commission. 

ine wit- 
nesses on 
commis- 
sion. 



§ 638. A commission is a process issued under the seal 

^iSS^^ of the court, and the signature of the clerk, directed to one 

or more persons, designated as commissioners, authorizing 



fined. 
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them to examine the witness upon oath, on interrogatories 
annexed thereto, and to take and return the deposition of 
the witness, according to the directions given, with the 
commission. 

§ 639. The application must be made upon affidavit, Appiica- 
showing: i^mn^^ 

1. The nature of the crime charged ; t?be/(?ua* 

2. The state of the proceedings in the action, and that 
issue of fact has been joined therein ; 

3. The name of the witness, and that his testimony is 
material to the defense of the action ; 

4. That the witness resides out of the state. 

8 640. The application, if made durine: the term, must if during 

y ^ ^ term, to 

be made to the court.- be made 

to the 
court. 

§ 641. If not made during the term, the application may JJ'^^^r^"^" 
be made as follows : tob^mSe 

1. When the indictment is pending in a court of oyer and 
terminer, or in a court of sessions, except in the city and 
county of New York, to a judge of the supreme court or to 
the county judge ; 

2. When the indictment is pending in the coui-t of 
general sessions in the city and county of New York, to 
the recorder or city judge or judge of general sessions, or 
one of the judges of the court of common pleas, of that 
city; 

3. When the indictment is pending in a city court, to the 
recorder or judge of the court in which it is pending. 

§ 642. If the application be made to the court, it may Notice of 
be without notice to the district attorney, unless the court tS.u, when 

• . . . required 

direct notice to be given, m which case it must prescribe Jwen!^^ 
the manner of giving the same. If made to one of the 
oflScers mentioned in the last section, the application must 
be upon five days' notice to the district attorney, with a 
copy of the affidavit upon which it is founded. 

§ 648. If the court or officer to whom the application is ^J^^/^"^ 
made, be satisfied that the Avitness resides out of the state, Ranted.®" 
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and that his examination is necessary to the attainment of 
justice, an order must be made that a commission be issued 
to take his testimony, and that the people be permitted to 
join in the commission, and to examine witnesses in sup- 
port of the indictment. 

Trial to be § 644. If the application for a commission be granted, 
til execu-' the court or iud^e must insert in the order therefor, a di- 

tlon and . '' ^ 

comSfs- ruction that the trial of the indictment be stayed for a 
®*^" specified time, reasonably sufficient for the execution and 
return of the commission. 

interroga^ § 645. Whcu the commissiou is ordered, the defendant 

lories, and o 7 

8e«!iement uiust servc upou the distrfct attorney, and the district attor- 
ney, if he intend to join in the commission and examine 
witnesses in support of the indictment, must serve upon 
the defendant or his counsel, a copy of the interrogatories 
to be annexed thereto, with a notice of two days of their 
settlement, before an officer who might have granted the 
order out of term, as provided in section 641. 

crosa-in- S 646. The district attorney, and the defendant, may, in the 

terro^ator- *^ . . 7 j j 

notice of same manner, serve cross-interrogatories, to be annexed to the 
ment." commissiou, with the like notice of the settlement thereof. 

b^^Sserttd § 647. In the interrogatories, either party may insert any 

in inter- .• . • . , . -i • 

rogatories, qucstiou pertinent to the issue. 

Id. § 648. Upon the settlement of the interrogatories, the 

judge must expunge every question not pertinent to the 
issue, and modify the questions, so as to conform them to 
the rules of evidence, and when settled, must indorse upon 
them his allowance, and annex them to the commission. 



§ 649. Unless the parties otherwise consent, by an 
indorsement upon the commission, the officer must indorse 



Direction 
as to re- 
turn of 

Si^on™**" thereon a direction, as to the manner in which it must be 
returned; and may, in his discretion, direct that it be 
returned by mail or otherwise, addressed to the clerk of 
the court in which the indictment is pending, designating 
his name and the place where his office is kept. 
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S 650. The commissioners, or any one of them, unless commis- 

^ ^ 'J ' sion, how 

otherwise specially directed, may execute the commission e^«^"'^^^' 
as follows : 

1. They must publicly administer an oath to the witness, 
that his answers given to the interrogatories shall be the 
truth, the whole truth, and nothing but the truth ; 

2. They must cause the examination of the witness to be 
reduced to writing ; 

3. They must write the answers of the witness, as nearly 
as possible in the language in which he gives them, and 
read to him each answer as it is taken down, and correct or 
add to it, until it is made conformable to what he declares 
is the truth ; 

4. If the witness decline answering a question, that fact, 
with the reason for which he declines answering it, as he 
gives it, must be stated ; 

. 5. If papers or documents are produced before them, and 
proved by the witness, they must be annexed to his depo- 
sition, and be subscribed by the witness, and certified by 
the commissioners ; 

6. The commissioners must subscribe their names to each 
sheet of the deposition, and annex the deposition, with the 
papers or documents proved by the witness, to the commis- 
sion, and must close it up under seal, and address it, as 
directed thereon. 

7. If there be a direction on the commission, to return it 
by mail, the commissioners must immediately deposit it in 
the nearest post-office. If any other direction be made, by 
the written consent of the parties, or by the officer, on the 
commission, as to its return, they must comply with the 
direction. 

§ 651. A copy of the last section must be annexed to copy of 

ji • • last see- 

the commission. tlon to be 

annexed 
c* TO ^ •• 1 ni* ^^ com- 

§ 652. If the commission and return be delivered by "^^ss^on- 
the commissioners to an a^ent, he must deliver it to the «*<>"' ^ow 

, , , ^ returned, 

clerk to whom it is directed, or to a judge of the court in uwed^to 
which the indictment is pending, by whom it may be re- ^f pur- 
ceived and opened, upon the affidavit of the agent, that he 
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received it from the hands of one of the commissioners, 
and that it has not been opened or altered since he re- 
ceived it. 



Id. 



§ 653. If the agent be dead, or from sickness or other 
casualty, unable personally to deliver the commission and 
return, as prescribed in the last section, it may be received 
by the clerk or judge from any other pei'son, upon his 
making an affidavit that he received it from the agent, that 
the agent is dead, or from sickness or other casualty, unable 
to deliver it, that it has not been opened or altered since 
the person making the affidavit received it, and that he be- 
lieves it has not been opened or altered since it came from 
the hands of the commissioners. 

When and § 654. The clcrk or judge receiving and opening the 
commission and return must immediately file it, with the 
affidavit mentioned in the last two sections, in the office of 
the clerk of the court in which the indictment is pending. 

commia- 8 655. If the commission and return be transmitted by 

sion re- , , , 

mis® how ^^^il? ^^^ clerk to whom it is addressed must open and file 
disposed ^^ 1^ jj jg office, where it must remain, unless the court other- 
wise direct. 

commia- § 656. The commission and return must at all times be 
retSrn"to opcu to the iuspectiou of the parties, who must be fur- 
tfon "and*^ uishcd by the clerk with copies of the same, or of any paii 
bS^lfr-*** thereof, on payment of his fees, at the rate of five cents for 



nished. 



every hundred words. 



Deposi- § 657. The deposition, taken under the commission, may 



tion to be 



read in be read in evidence by either party on the trial, and the 

evidence ^ */ 

jTctton^ same objections may be taken to a question in the interrog- 

Sken ® atories, or to an answer in the deposition, as if the wit- 



thereto. 



ness had been examined orally in court. 
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CHAPTEE V. 

QfQUIEY INTO THE INSANITr OP THE DEFENDANT, BEFOBE 

TRIAL, OR AFTER CONVICTION. 

Section 658. Appointment of commission ; their proceedings. 

659. If found insane, trial or judgment suspended, and defendant to 

be committed to state lunatic asylum, if his discharge be dan- 
gerous to the public peace or safety. 

660. If defendant committed, bail exonerated or deposit of money re' 

funded. 

661. Detention of defendant in asylum, and proceedings on his be- 

coming sane. 

662. Expenses incident to sending defendant to ayslum, how paid. 

§ 658. When a defendant pleads insanity as prescribed Appoint- 
in section 336, the court in which the indictment is commis- 

' , , sion ; thei^ 

pending, instead of proceeding with the trial of the indict- fngg.®®^' 
ment, may appoint a commission of not more than three 
disinterested persons, to examine him and report to the 
court as to his sanity at the time of the commission of 
the crime. 

If a defendant in confinement, under indictment, appears 
to be at any time before or after conviction, insane, the 
court in which the indictment is pending, unless the 
defendant is under sentence of death, may appoint a like 
commission to examine him and report to the court as to 
Ms sanity at the time of the examination. 

The commission must summarily proceed to make their 
examination. Before commencing they must take the 
oath prescribed in the Code of Civil Procedure, to be taken 
by referees. They must be attended by the district attor- 
ney of the county, and may call and examine witnesses and 
compel their attendance. The counsel of the defendant 
may take part in the proceedings. When the commission- 
ers have concluded their examination they must forthwith 
report the facts to the court with their opinion thereon. 

§ 659. If the commission find the defendant insane fj/^n'^e?'^ 
the trial or judgment must be suspended, until he Judgment 

suspend- 
21 ed» and 
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defendant becomes sane ; and the court, if it deem Ms discharge dan- 
to Ttate * gerous to the public peace or safety, must order that he be, 
h?8 mT- " ^^ *^^ mean time, committed by the sheriff to a state luna- 
daS^el^Jifa tic asylum, and that upon his becoming sane, he be re-de- 
public livered by the superintendent of the asylum to the sheriff. 



peace or 
safety 



If defend- 8 660. The Commitment of the defendant, as mentioned 

aut com- •11 • . . . 

bMUxin- ^^ ^^^ ^^^ section, exonerates his bail, or entitles a person 
depMlt^'of authorized to receive the property of the defendant, to a 
refunLd. retum of any money he may have deposited instead of bail 

Detention § 661. If the defendant be received into the asylum, he 
2nt in ®° ' must be detained there until he become sane. When he 

asylum, _ i • i ... 

lee£n^' bccomcs sauc, the superintendent must give a written notice 
bScoming of that fact to a judge of the supreme court of the district 
**°^' in which the asylum is situated. The judge must require 
the sheriff without delay to bring the defendant from the 
asylum, and place him in the proper custody until he be 
brought to trial, judgment, or execution as the case may 
be, or be legally discharged. 

Expenses § 662. The cxpcuses of sending the defendant to the 
tS^seSding asylum, of keeping: him there, and of brinfirins: him back, 

defendant .,/,. i i /» 

how paid! ^^? ^^ ^^^ "^®* instance, chargeable to the county from 
which he was sent ; but the county may recover them from 
the estate of the defendant, if he have any, or from a rela- 
tive, town, city, or county, bound to provide for and main- 
tain him elsewhere. 



CHAPTER VI. 

COMPROMISING OBRTAIN CRIMES, BY LEAVE OF THE COUBT. 

Sbction 663. Certain crimes, for which the party injured has a civil action, 

may be compromised . 

664. Compromise to be by permission of the court. Order thereon. 

665. Order, a bar to another prosecution. 

666. No public offense to be compromised, except as provided in thia 

chapter. 
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§ 663. When a defendant is held to answer, on a charge ^^^ 
of a misdemeanor, for which the person injured by the act the pm? 
constituting the crime, has a remedy by a civil action, the has"I civu 
crime may be compromised, as provided in the next sec ^^^p^^nj. 
tion, except when it was committed, ^^' 

1. By or upon an officer of justice, while in the execu- 
tion of the duties of his office ; 

2. Riotously ; or 

3. With an intent to commit a felony. 

§ 664. If the party injured appear before the court, to oomprom. 
which the depositions and statement are required, by sec- gf^^^®'* 
tion 221, to be returned, at any time before trial on an cSSot 
indictment for the crime, and acknowledge in writing that ^^*'^'^- 
lie has received satisfaction for the injury, the court may, 
in its discretion and on payment of the costs incurred, if it 
shall see fit so to direct, order all proceedings to be stayed 
upon the prosecution, and the defendant to be discharged 
therefrom. But in that case, the reasons for the order 
must be set forth therein and entered upon the minutes. 

§ 665. The order authorized by the last section is a bar order a 
to another prosecution for the same offense. another 

^ prosecu- 

tion. 

§ 666. No crime can be compromised, nor can any pro- no public 
ceedine: for the prosecution or punishment thereof upon a ^e com- 

o r^ r ^ ^ r promised, 

compromise, be stayed, except as provided in sections 663 prSIFde? 

2 nn A "1 this 

and 664. chapter. 



CHAPTER VII 

DISMISSAL OF THE ACTION, BEFORE OR AFTER INDICTMENT, 
FOR WANT OF PROSECUTION OR OTHERWISE. 

Skction 667. Dismissal, i/irLen a person held to answer is not indicted at the 

next term thereafter. 

668. When a person indicted is not brought to trial at the next term 

thereafter. 

669. Court may order action to be continued, and In the mean time 

discharge defendant from custody, on his own undertaking, or 
on bail. 
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SiBCTiON 670. If action dismissed, defendant to be discharged from castodj, or 

his bail exonerated, or deposit of money refunded. 

671. Court maj order indictment to be dismissed. 

672. Nolle prosequi abolished. No indictment to be dismissed or aban- 

doned, except according to this chapter. 
678. Dismissal, a bar, in misdemeanor ; but not in felony. 



Dismissal, 



§ 667. When a person has been held to answer for a 
pereoif crime, if an indictment be not found against him, at the 
answer is iiext term of the court at which he is held, to answer, the 
it^bo®^ court may on application of the defendant order the prose- 
thereSftSi. cutiou to be dismisscd, unless good cause to the contrary 
be shown. 

When a ' § 668. If a defendant, indicted for a crime whose trial 

ifdfcted has not been postponed upon his application, be not brought 

?ria"5t\he *^ ^^^^^ ^^ ^^^ next term of the court in which the indict- 

thereaftS. nieiit is triable, after it is found the court may, on appUca- 

tion of the defendant,. order the indictment to be dismissed, 

unless good cause to the contrary be shown. 

Court may § ^^^- ^^ ^^® defendant be not indicted or tried, as pro- 
ti'on toTe vided in the last two sections, and sufficient reason therefor 
and in the bc showu, the court mav order the action to be continued 

meantime ' ^ 

dll'endSft from term to term, and in the mean time may discharge the 
tod™ on* defendant from custody, on his own undertaking, or on the 
undertait- Undertaking of bail for his appearance to answer the charge 

Insr, or on ^ *-' , ... 

*'*"• at the time to which the action is continued. 

If action § 670. If the court direct the action to be dismissed, the 
defendant defendant must, if ip custody, be discharged therefrom, or 
from^^cds- ^^ admitted to bail, his bail is exonerated, or money depos- 
es &au^ ited instead of bail must be refunded to him. 

exoner- 
ated, or 
deposit of 

refunded. § 671. The court' may, either of its own motion, or upoD 
ort£?™*^ the application of the district attorney, and in furtherance 
tSUe df^^ of justice, order an action, after indictment, to be dismissed. 

missed. 
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§ 672. The entry of a noUe prosequi is abolished ; and Noueproa- 
neither the attorney-general, nor the district attorney, can {^tctment 
discontinue or abandon a prosecution for a crime, except as mi£ed ^ 

. 1 1 • .1 1 . . • abandoned 

provided m the last section. except 

^ according 

to this 

§ 673. An order for the dismissal of the action, as pro- Dismissal, 

a bar in 

vided in this chapter, is a bar to another prosecution for the misde 

^*- ■'^ , , , meanor, 

same offense, if it be a misdemeanor ; but it is not a bar, if fSlony.^ ^° 
the offense charged be a felony. 



CHAPTER VIIL 

REMirmsrG the punishment, in certain cases. 

Section 674. Punishment, upon conviction of a master of a Yessel from a foreign 

country. 

§ 674. When the master of a vessel arriving from a for- punish- 
eign country is convicted of having knowingly brought a upon 'con- 
person convicted therein of a crime, which, if committed in SfTvessei 
this state, would be a felony, to a place within the state, the fwS^ 
court before which the conviction is had may, if satisfied 
that the defendant has reconveyed the convict to the place 
from which he took him, and on payment of the costs of 
prosecution, order the punishment upon the conviction to 
be remitted. 



CHAPTER IX. 

PROCEEDINGS AGAINST CORPORATIONS. 

Sbctioh 675. Summons upon an information or presentment against a corpora- 
tion, by whom issued, and when returnable. 

676. Form of the summons. 

677. When and how served. 

678. Examination of the charge. 

679. Certificate of the magistrate, and return thereof with the depo- 

sitions. 

680. Grand jury may proceed as in the case of a natural person. 

681. Appearance, and plea to indictment, and proceedings thereon. 

682. Fine, on conviction, how coUected. 
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SpSlTan"* § ^^^' Upon an information against a corporation, tte 
tufn o™*" magistrate must issue a summons, signed by him, with his 
ment name of office, requiring the corporation to appear before 
timrby' ^™> ^^ ^ specified time and place, to answer the charge ; the 
Tssuld, time to be not less than ten days after the issuing of the 

and when 

returnable SUmmOUS. 

fheTum- § ^^^' '^^^ summons must be in substantially the fol- 
lowing form : 



mons. 



^ County of Albany, [or as the case may be.] 

"In the name of the people of the state of New York: 

" To the [naming the corporation.] 

"You are hereby summoned to appear before me, at 
[naming the place,] on [specifying the day and hour,] to 
answer a charge made against you, upon the information of 
A £.. for [designating the offense, generally.] 

" Dated at the city, [or " town,"] of , the day 

of . ,18 . 

G. 11., Justice of the peace^ 

[or as the case may be.] 

When and § 677. The summous must be served at least five days 

now *-> •' 

served, bct'ore the day of appearance fixed therein, by delivering a 
copy thereof and showing the original to the president, or 
other head of the corporation, or to the secretary, cashier, 
or managing agent thereof. 

SSS"^*?*" § 678. At the time appointed in the summons, the mag- 
t e c arge |g|.j.^^^ must procccd to investigate the charge, in the same 
manner as in the case of a natural person brought before 
him, so far as those proceedings are applicable. 

certiflcate g 679. After hearing the proofs, the magistrate must 
SSSfand certify upon the depositions, either that there is or is not 
thereof suflScient cause to believe the corporation guilty of the 
tioM?*' offense charged, and must return the depositions and certi- 
ficate, in the manner prescribed in section 221. 
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§ 680. If the magistrate return a certificate that there is ^^^^y 
sufficient cause to believe the corporation guilty of the Rf^htTcase 
offense charged, the grand jury may proceed thereon, as in rai person, 
the case of a natural person held to answer. 

8 681. If an indictment be found against a corporation, Appeal- 

, *^ . ance, and 

it may appear by counsel, to answer the same. If it do §}c?ment.' 
not thus appear, a plea of not guilty must be entered, and SeedFngs 
the same proceedings had thereon as in other cases. 

§ 682. When a fine is imposed upon a corporation, ^on Fine, on 
conviction, it may be collected by virtue of the order im- coUeouJ 
posing it, by the sheriff of the county, out of their real and 
personal property, in the same manner as upon an execu- 
tion in a civil action. 



CHAPTER X. 

ENTITLING AFFIDAVITS, 
Section 683. Affidavits defectively entitled, valid. 

§ 683. It is not necessary to entitle an affidavit or de- Affidavits 
position, in the action, whether taken before or after indict- lyentitIS 
ment, or upon an appeal ; but if made without a title, or 
with an erroneous title, it is as valid and eflEectual for 
eveiy purpose, as if it were duly entitled, if it intelligibly 
refer to the proceeding, indictment or appeal in which it is 
made. 
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CHAPTER XL 

BBEOES AUD MISTAKES, IN PLEADINGS AND OTHER PEOOEEDINOa 
Section 684. Errors, &c., when not material, 

§ 684. Neither a departure from the form or mode pre- 
Jot'mat^ scribed by this Code, in respect to any pleadings or pro- 
ceedings, nor an error or mistake therein, renders it invalid, 
unless it have actually prejudiced the defendant, or tend 
to his prejudice, in respect to a substantial right. 



Errors, 



CHAPTER XII. 



DISPOSAL OF PROPERTY, STOLEN OR EMBEZZLED. 

Section 685. When property, alleged to be stolen or embezzled, comes into 

castodj of peace officer. 

686. Order for its delivery to owner. 

687. When it comes into custody of magistrate, he mast deliver it to 

owner, on proof of title and payment of expenses. 

688. Court in which trial is had for stealing or embezzling it, may or- 

der it to be delivered to owner. 
(589. If not claimed in six months, to be delivered to county superin- 
tendent of the poor, or in New York, to commissioners of 
charities and corrections. 

690. Receipt for money or property, taken from a person arrested for 

a public offense . 

691. Duties of police clerks in the city of New York, &c. 

When § 685. When property, alleged to have been stolen or 

alleged to embezzled, comes into the custody of a peace officer, he 
zied™om^8 niust hold it, subjcct to the order of the magistrate author- 
tSdy of^* ized by the next section to direct the disposal thereof. 

peace 
officer. 

Order fop 8 686. Ou Satisfactory proof of the title of the owner of 

itsdeliv- _ ^ , • i i. i ii • i» 

ery to the propcrty, the magistrate beiore whom the iniormation 
is laid, or who examines the charge against the person ac- 
cused of stealing or embezzling the property, may order it 
to be delivered to the owner, unless its temporary retention 
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be deemed necessary in furtherance of justice, on his pay- 
ing the reasonable and necessary expenses incurred in its 
preservation, to be certified by the magistrate. The order 
entitles the owner to demand and receive the property. 

S 687. If property stolen or embezzled come into the cus- when it 

^ , . T . comes into 

tody of a magistrate, it must, unless its temporary reten- ^"^^J^f^^^^ 
tion be deemed necessary in furtherance of justice, be de- aSi'^er it 
livered to the owner, on satisfactory proof of his title, and on proo^f 

' *^ \ , . . oftltleai 

on his paying the necessary expenses incurred m its preser- gj^!*^' 
vation, to be certified by the magistrate. 



§ 688. If property stolen or embezzled have not been court in 
delivered to the owner, the court before which a trial is had ^^SVor 
for stealing or embezzling it, may, on proof of his title, or- or^em-*^ 
• der it to be restored to the owner. may order 

it to be 
delivered 

§ 689. If property stolen or embezzled be not claimed ^ ^It"^^ 
by the owner, before the expiration of six months from the ^/**™®^ *° 
conviction of a person for stealing or embezzling it, the toTe d^e 

^ .... o ? livered to 

magistrate or other officer having it in his custody must, J^XVend- 
on payment of the necessary expenses incurred in its preser- pSof!'oV*i®n 
vation, deliver it to the county superintendents of the poor, to^com^*^ ' 

•"'• ,, **-, missionera 

or in the city of New York, to the commissioners of chari- ^4^^*^" 
ties and corrections, to be applied for the benefit of the tio^r* 
poor of the county or city, as the case may be. 

§ 690. Except in the city of New York, when money Receipt 
or other property is taken from a defendant, arrested upon or^ '*[2£en 
a charge of a crime, the officer taking it must, at the time, 8on"li?reIu 
give duplicate receipts therefor, specifying particularly the pubuc^of- 
amount of money or the kind of property taken ; one of 
which receipts he must deliver to the defendant, and the 
other of which he must forthwith file with the clerk of 
the court to which the depositions and statement must be 
sent, as provided in section 221. 

§ 691. The commissioners of police of the city of New Duties of 
York may designate some person to take charge of all oiericsin 
property alleged to be stolen or embezzled, and which mny 2o^^^'^ 
be brought into the police office, and all property taken 

22 
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from the person of a prisoner, and may prescribe regula- 
tions in regard to the duties of the clerk or clerks so desig- 
nated, and to require and take security for the faithful 
performance of the duties imposed by this section, and it 
shall be the duty of every officer into whose possession 
such property may come, to deliver the same forthwith to 
the person so designated. 



CHAPTER XIIL 

REPRIEVES, COMMUTATIONS AND PARDONS. 

Section 692. Power of governor to grant reprieves, commutations and pardonB. 

693. His power, in respect to convictions for treason. Duty of the 

legislature, in sucli cases. 

694. Governor to communicate annually to legislature, reprieves, com- 

mutations and pardons. 

695. Report of case, bow, and from whom required. 

696. Notice to district attorney, of application for pardon. 

697. Publication of notice. 

698. Papers relating to application, to be filed with secretary of state. 

Power of § 692. The governor has power to grant reprieves, com- 
to grant mutations and pardons, after conviction, for all offenses, 

reprieves, ■*■ ' , ' ' 

ti*J)™f aid" ^^'cept treason and cases of impeachment, upon such con- 
pardons. ^ji^JQj^g^ ^ud with such rcstrictious and limitations, as he 

may think proper, subject to the regulations provided in 

this chapter. 

His power, § 693. He may also suspend the execution of the sen- 
to convio- tence, upon a conviction for treason, until the case can be 

tionsfor , i ^ i * ^ • . 

D^rof* i*^P<^i*t^d to the legislature, at its next meeting, when the 
laturefin legislature must either pardon or commute the sentence, 
direct the execution thereof, or grp,nt a further reprieve. 



such cases. 



Governor 8 694. He must annuallv communicate to the legislature, 

tocommu- ^_ t> • • t . i 

SiSiyto" ^^^" ^^^^ ^^ reprieve, commutation or pardon; statme^ the 
tSe,^re- name of the convict, the crime of which he was convicted, 
cpmmuta- the seuteuce and its date, and the date of the commutation, 

tioDsand ' 

pardons, pardou or reprieve. 



OF THE STATE OF NEW YOEK. 171 

§ 695. When an application is made to the governor for ^^p^^^^J*^ 
a pardon, he may require the presiding judge of the court whom^™ 
before which the conviction was had, or the district attor- ^"*™^* 
^^y by whom the action was prosecuted, to furnish him 
without delay, with a statement of the facts proved on the 
trial, and of any other facts having reference to the propriety 
of granting or refusing the pardon. 

S 696. At least ten days before the governor acts upon Notice to 

" , ^ ^ ^ J^ . . district at- 

an application for a pardon, written notice of the intention app'iS;-^' 
to apply therefor, signed by the person applying, must be pwdoS^ 
served upon the district attorney of the county where the 
conviction was had, and proof, by affidavit, of the service 
must be presented to the governor. 

§ 697. Unless dispensed with by the governor, a copy of Pubiica- 
the notice must also be published, for thirty days from the notice, 
first publication, in the state paper, if there be one, and in a 
paper in the county in which the conviction was had, 
nearest to the place of conviction ; and in the city of 
New York, in a paper designated by the governor, with 
reference to its having the largest circulation. 



era ra- 
ng to 



§ 698. When the governor grants a reprieve, commutation pap 
or pardon, he must, within ten days thereafter, file all the fgp^^'^^jj^ 
papers presented to him in relation thereto, in the office of georetliv 
the secretary of state, by whom they must be kept as records ^^ ®**^®* 
open to public inspection. 
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PAKT V. 



OF PBOOEEDrNGS IN COURTS OF SPECIAL SESSIONS AND 

POLICE COURTS. 

Title I. Of the proceedings in courts of special sessions 

in the counties other than new york. 
11. Of the proceedings in the courts of special ses- 
sions IN the city and county of new YORK. 

III. Of appeals from the courts of special sessions. 



TITLE I. 

OF PROCEEDINGS IN COURTS OF SPECIAL SESSIONS IN THE COUN- 
TIES OTHER THAN NEW YORK. 

Section 699. Charge to be read to defendant, and he required to plead. 

700. The plea, and how put in 

701. Issue, how tried. 

702. Defendant may demand a trial by jury. 

703. Jury, how summoned. 

704. Summoning the jury, and returning the list. 

705. Depositing ballots in box. 

706. Drawing the jury. 

707. Challenges. , 

708. Talesmen, when and how ordered and summoned. 

709. Punishing oflScer for not returning list, and i^Buing new order 

for jury. 

710. Jury, how constituted. 

711. Their oath. 

712. Trial, how conducted. 

713. Jury may decide in court, or retire. Oath of officer on their retire- 

ment. 

714. Delivering verdict, and entry thereof. 

715. Discharge of jury without verdict. 

716. In such case, cause to be re-tried. 

717. Judgment on conviction. 

718. Judgment of imprisonment, until fine be paid. Extent of imprifl- 

onment. 

719. Defendant, on acquittal, to be discharged. Order that prosecutor 

pay the costs. 

720. Judgment against prosecutor for costs. 
721 -722. Certificate of conviction. Its form. 
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Section 728. Certificate, when filed. 

724. Certificate, conclusive evidence. 

725. Judgment, by whom executed. 

726. Fine, by whom received before commitment, and how applied. 

727. Fine, to whom paid after commitment, and how applied. 

728. Proceedings against magistrate or sheriff, on neglect to pay fine 

into county treasury. 

729. Subpoenas for witnesses, and punishing them for disobedience. 
730 Punishing jurors for non-attendance. 

731. No fees to jurors or witnesses. 

732. When defendant requests a trial by police court, preliminary ex- 

amination dispensed with. 

733. During time allowed for bail, and until judgment, defendant to 

be continued in custody of officer, or committed to jail. 

734. Form of commitment. 

735. By whom executed. 

736. Defendant may be admitted to bail. 

737. Bail, how and by whom taken. 

738. Form of the undertaking. 

739. Undertaking, when forfeited, and action thereon. 

740. Forfeiture, how and by whom remitted. 

S 699. In the cases in which the police courts have juris- charge to 

, " , , , , •*• • be read to 

diction, as provided in section 74, when the defendant is aSdhe*?el 
brought before the magistrate, the charge against him must pfiJS^*^ 
be distinctly read to him, and he must be required to plead 
thereto. 

§ 700. The defendant may plead the same pleas as upon The piea, 
an indictment, as provided in section 332. His plea must pStinT 
be oral, and entered upon the minutes of the court. 

§ 701. Upon a plea other than a plea of guilty, if the issue, how 
defendant do not demand a trial by jury, the court must 
proceed to try the issue. 

§ 702. Before the court hears any testimony upon the Defendant 
trial, the defendant may demand a trial by jury. Sfflby 

jury. 

§ 708. If a trial by jury b,e demanded the court shall jury, how 
issue an order directed to any constable of the county or m^'ed. 
m&,rshal of the city, where the offense is to be tried, com- 
manding him to summon twelve good and lawful men, quali- 
fied to serve as jurors, and not exempt from such service 
by law, and who shall be in no wise of kin, either to the 
complainant or the defendant, to be and appear before such 
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court, at a time not more than three days from the date of 
the order, and at a place to be named therein, to make a 
jury for the trial of such offense. 

Summon- 8 704. The officer to whom such order shall be delivered 

ingthe ^ 

JetumtSg shall execute the same fairly and impartially, and shall not 
the list, summon any person whom he shall suspect to be biased or 
prejudiced for or against the defendant. He shall summon 
the jurors personally, and shall make a list of the persons 
summoned, which he shall certify and annex to the order 
and return with it to the court. 

Deposit- § 705. The names of the persons returned as jurors must 

iS1)ox. ^ * be written on separate ballots, folded as nearly alike as 

possible, so that the name cannot be seen, and must, under 

the direction of the court, be deposited in a box, or other 

convenient thing. 

Drawing 8 706. The court must then draw out six of the ballots, 

the jury. " , , ' 

successively ; and if any of the persons whose names are 
drawn do not appear, or are challenged and set aside, such 
further number must be drawn as will make a jury of six, 
after all legal challenges have been allowed. 

chai- § 707. The same challenges may be taken by either 

party, to the panel of jurors, or to an individual juror, as 
on the trial of an indictment for a misdemeanor, so far as 
applicable ; and the challenge must, in all cases, be tried 
by the court. 

whln'^nd § 708. If six of the jurors summoned do not attend, or 
de^d '^"and be uot obtained, the court may direct the officer to summon 

summon- 

^' any of the bystanders, or others, who may be competent, 

and against whom there is no sufficient cause of challenge, 
to act as jurors. 

Punishing 8 709. If the officer to whom the order is delivered, do 

officer for ^ , • i i • i i 

fn*^g i?8t"^°" ^^* return it, as required by section 704, he may be pun- 
inglfw' ished by the court, as for contempt ; and the court . must 

order for , t i» j1 • i? j_t_ • • 

jury. issue a new order tor the summoning of the same jurors, in 
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substantially the same form ; upon which the same proceed- 
ing must be had, as upon the one first issued. 

§ 710. When six jurors appear and are accepted, they jury, how 

,.,,,,. ^^ ^ '' constitut- 

constitute the jury. ed. 

§ 711. The court must thereupon administer to the jury Theiroath 

• _ 

the following oath or afiirmation : " You do *^ swear," [or 
* you do solemnly affirm," as the case may be,] ''that you 
will well and truly try this issue, between the people of the 
state of New York and A. B., the defendant, and a true 
verdict give, according to the evidence." 

§ 712. After the jury are sworn, they must sit together Trial, how 
and hear the proofs and allegations of the parties, which «<*• 
must be delivered in public, and in the presence of the de- 
fendant. 

§ 713. After hearing the proofs and allegations, the jurymay 
jury may either decide in court or may retire for consider- coSrtf i? 
ation. If they do not immediately ao^ree, an officer must oathbf 

J J o 7 officer on 

be sworn to the following effect : " You do swear, that you tiremen't. 
will keep this jury together in some private and convenient 
place, without food or drink, except bread and water, unless 
otherwise ordered by the court ; that you will not permit 
any person to speak to or communicate with them, nor do 
so yourself, unless it be to ask them whether they have 
agreed upon a verdict ; and that you will return them into 
court when they have so agreed, or when ordered by the 
court." 

§ 714. When the jury have agreed on their verdict, they DeiiverinR 
must deliver it publicly to the court, who must enter it in and entry 

^ •' ' thereof. 

its minutes. 

§ 715. The jury cannot be discharged, after the cause is Discharge 
submitted to them, until they have ascreed upon and ren- without 

^ , . . Verdict. 

dered their verdict, unless, for some cause within meaning 
of sections 428 and 429, the court sooner discharge them. 

§ 716. If the jury be discharged, as provided in the last in such 
section, the court may proceed again to the trial, in the retJIld^*^ 
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same manner as upon the first trial ; and so on, until a ver- 
dict is rendered. 

Judgment^ § 717. When the defendant pleads guilty, or is convicted 

*'""• either by the court or by a jury, the court must render 

judgment thereon, of fine or imprisonment, or both, as the 

case may require ; but the fine cannot exceed fifty dollars, 

nor the imprisonment six months. 

Judgment § 718. A judgment that the defendant pay a fine may 
miSrSne ^^^^ direct that he be imprisoned until the fine be satisfied : 
ExfJllt of specifying the extent of the imprisonment, which cannot 
ment. excccd ouc day for every one dollar of the fine. 

Defend- § 719. Whcu the defendant is acquitted, either by the 

a^guittai, court or by a jury, he must be immediately discharged ; and 

orde?®fhat ^^ ^^^ court Certify, upon its minutes, or the juiy find that 

pay^l?"*^'^ the prosecution w^as malicious or without probable cause, 

the court must order the prosecutor to pay the costs of the 

proceedings, or to give satisfactory security, by a written 

undertaking, with one or more sureties, to pay the same to 

the county within thirty days after the trial. 

Judprment 8 720. If the prosccutor do not pay the costs or give 

against •ipi .t •• 

FJ^costr"^ security therefor, the court may enter judgment against him 
for the amount thereof, which may be enforced, in all re- 
spects, in the same manner as a judgment rendered by a 
justice's court held by a justice of the peace. 

Certificate § 721. Whcii a couvictiou is had, upon a plea of guilty 
Its form. ^^ upon a trial, the court must make and sign a certificate 
in substantially the following form : 

" Court of Special Sessions, 

"County of Albany. Town of Berne [or as the case may 

be];- 

" The People of the state of New York ^ 

against J- 

A. B. 

January 1, 18 . 
" The above-named A. B., having been brought before C. 
D., E. F. <fe G. H., justices of the peace of the town [or city,] 
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of [as the case may be,] charged with [briefly designating 
the offense], and having requested to be tried by a court of 
special sessions, [or " having been required by us to give 
bail for his appearance at the next court of sessions of this 
county, and having omitted to do so for twenty-four hours 
after being so required," as the case may be.] 

" And the above-named A. B. having thereupon pleaded 
not guilty, [or as the case may be,] and demanded [or 
" failed to demand," as the case may be,] a jury, and having 
been thereupon duly tried, and upon such trial, duljijcon- 
victed. 

We have adjudged, — That he be imprisoned in the jail 
of this county, days, [or " pay a fine of dollars and 
be imprisoned until it be paid, not exceeding days," or 
both, as the case may be.] 

" Dated at the town [or " city "] of ^ the day of 

, 18 . 

"C. D., E. F. & G. H. 



v» 



Justices of the peace of the town [or " city"J of 

* [as the case may be.] 

§ 722. If the defendant have pleaded guilty, — ^instead of jd 
the second paragraph, the certificate must state substantially 
as follows: "And the above-named A. B. having been 
thereupon duly convicted, upon a plea of guilty." 

8 723. "Within twenty days after the conviction, the certificate, 
court must cause the certificate to be filed in the office of 
the clerk of the county. 

724. The certificate, made and filed as prescribed in certificate, 

con- 
clusive 
evidence. 



the last two sections, or a certified copy thereof, is conclu- elusive 



sive evidence of the facts stated therein. 

§ 725. The judgment must be executed by the sheriff of judgment, 

the county, or by a constable, marshal or policeman of the executed. 

city, village or town in which the conviction is had, upon 

receiving a copy of the certificate prescribed in section 721, 

certified by the court or the county clerk. 

23 
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whoiJ're- § ^^^' ^^ ^ ^^^ imposed be paid before commitment, 
fSrrco^ it taiist be received by the court, and be applied to tk 
and how payment of the expenses of the prosecution. The residue, 

if any, must be paid by the court within thirty days after 

its receipt, into the county treasury. 

Fine, lo 8 727. If the defendant be committed for not payino: a 

whom n 1 » 1. •/. o 

commH-"^ fiue, hc may pay it to the sheriff of the county, but to no 
h!>w a^*"^ other person ; who must in like manner, within thirty days 
^ ® ' after the receipt thereof, pay it into the county treasury. 



R-ooeed- § 728. If the court or sheriff receiving the fine, fail to 

SS^°8?rate V^Y ^*? ^^ ^^^^ P^^* ^^ ^* ^® ^® ^^ payable, into the county 
Sn^SlSJit treasury, the county treasurer must immediately commence 
int§*^ ^^ an action against the sheriff or the magistrates composing 
<»"®«8«nr. the court therefor in the nanie of the county. 

for^wit-** § 729. The court may issue subpoenas for witnesses, as 
and^pun- provided in section 608, and punish disobedience thereof, 

ishing • n 1 • • 

dteedi- ^^ provided m section 619. 

enoe 

Punishiui? § 730. If a person summoned as a juror fail to appear, 
tendance. ^^ may be punished by a fine not .exceeding five dollars 

imposed by the court, by an order entered in his minutes. 

The order is deemed a judgment, in all respects, in favor 

of the poor of the town or city. 

No fees to § 731. No fccs are payable to a juror or witness^ for his 

Jurors or • j_j. j • j_ i» • i • 

witnesses, scrvicc or attendance m a court of special sessions. 

When 

requests a § 732. Whcu the defendant, upon being brought before 
court® pw- *^^ magistrate, requests a trial by a court of special ses- 
eSrafiia- sious, the preliminary examination of the case is dispensed 

tlondis- •.! • 

pensed WltJQ. 

with. 

During 

iowld*for S ■ 738. During the time allowed to the defendant to ffive 



nfent'^'ie?' ^^^^ ^^^ uutll judgment is given, he may be continued 
be"(fonu^^ the custody of the officer, or committed to the jail of 



ed in custo- 



dy of offi- the county to 0,nswer the charge, as the magistrate may 



cerorcom 

rnitted lo dirCCt. 

jail. 
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§734. The commitment must be 8%n^ed by ^he magis- Form m 
trate, by his name of office, and must be in substantially ™®'^*' 
the following form : 

" The sheriff of the county of , is required tp receive 
and detain A, B., who stands charged before me for [des- 
ignating the offense, generally], to answer the charge before 
a court of special sessions in the town [or city] of 
[as the case may be]. ^ ^ ^' 

" Dated at the town [or city] of , the day of 

, 13 . 

" C. D., justice of the peace of the town 
[or city] of ," [as the case may be] 

§ 735. When committed, the defendant must be deliv- By whom 
ered to the custody of the proper officer, by any peace offi- 
cer in the county to whom the magistrate may deliver the 
commitment. 

8 736. Either before or after his committal, or upon be- Defendant 
mg committed, the defendant must, if he require it, be ^^i^Jf^ 
admitted to bail. 



§ 737. The bail must be taken by the niagistrate, by a Ban, how 

and by 
whom 
taken. 



written undertaking;, executed by the defendant, with one whom 



or more sufficient sureties approved by the magistrate, in a 
sum not exceeding two hundred dollars. 

§ 738. The undertaking must be in substantially the fol- fhe^nier. 
lowing fonn : taking. 

" A. B., having been duly charged before C. D., a justice 
of the peace in the town [or city] of [as the case may 

he], with the offense of [designating the offense generally]. . 

" We undertake that he shall appear thereon, from time 
to time, until judgment, at a court of special sessions in the 
town [or city] of [as the case may be], held by the jus- 

tice above named, and such other justices as may be asso- 
ciated with him to constitute such court, or that we will 
pay to the county of [naming the county in which the 

court is held], the sum of dollars," [inserting the sum 

fixed by the magistrate.] 

" Dated at the town [or city] of ," [as the case may 

be]. 
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undertak- § ^39. If the defendant fail to appear according to the 

fS&eued? undertaking, the court, unless a sufficient excuse be shown, 

thereoD. must declare the undertaking of bail forfeited, and the 

county treasurer must immediately commence an action for 

the recovery of the sum mentioned therein, in the name of 

the county. 

Forfeiture, § ^*^- ^^^ couuty court of the county, or in the city of 
b? whom New York, the court of common pleas of that city, may 
'**" ® ' remit the forfeiture or any part thereof, in the cases and in 
the manner provided in the Code of Civil Procedure. 



TITLE II. 

OF THE PROCEEDINGS IN THE COURT OF SPECIAL SESSIONS IN 
THE CITY AND COUNTY OF NEW YORK. 

Section 741. Police courts in New York, to proceed as prescribed in last title, 

except as pn>yi€k)d in next sereii sections. 
7^. In wbat cases to proceed to trial . 

743. If jury demanded, magistrate to proceed to examination of 
charge. 

744. Trial to be before the court, without a jury. 
745« Clerk to issue subpoenas, sign eeirti&cate of judgment, and enter 

proceedings of court and sentences upon convictions. 
746L Fines before committal, to be paid to clerk. His accounts, when 
and to whom rendered. 

747. All other fines to be paid to sheriff. His account thereof, when 
and to whom rendered. 

748. No transcript of conviction to be filed . Certified copy of min- 
utes, conclusive evidence. 

§ 741. The court of special sessions, in the city and 

_, county of New York, must proceed upon a crinainal charge 

to proceed j^^ ^j^^ manner prescribed in the last title, except as pro- 
last title, vided in the next seven sections, and by special statutes. 

except as / ./ jt 

provided 

in next 

tfJns.^^*^ § 742. When the court of special sessions in the city and 
caslsto county of New York has jurisdiction, it must proceed to 
proceed to ^|j^ ^j,j^j^ j^ ^lj^ following cases ; 

1. When the defendant has requested to be tried in such 
court ; 



Police 
courts in 
New York 
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2. When (having omitted for twenty-four hours to give 
bail, as required by the magistrate before vrhom he was 
brought, for his appearance at the next court of general 
sessions of the city and county of New York) a jury is not 
demanded by him, ou being brought before the court of 
special sessions for trial. 

§ 743. If^ in the case mentioned in the second subdivis- 1' J"i,"^®- 
ion of the last section, a juiy be demanded, the court of toproce^l 
special sessions must proceed to the examination of the auou^of "" 
charge, and hold the defendant to answer or discharge him, 
in same manner as the magistrate before whom he was origi- 
nally brought might have done. 

§ 744. The trial must, in all cases, be before the court Trial to be 

•.r i • before 

Without a luiy. court, 

" *^ without a 

jury. 

§ 745. Subpcenas for witnesses, and the certificate of the cierkto 
judgment, must be signed by the clerk of the court, who i^nw" 
must also enter all the proceedings of the court, and the ?«ate <>' ^ 

L a ' Judgment, 

sentences upon convictions, in a book of minutes, and when ^oceed-^ 
necessary, certify the proceedings of the court. co?*rt\nd 

sentences 
upon con- 

§ 746. Fines, imposed by the court, must be received by ^^^^^°'^«- 
the clerk, if paid before committal in execution of the fore com- 

. T TT 1 • T 1 • 1 Jiiittal, to 

judgment. He must, eveiy thirty days, render to the ^1®^^*^^^ 
comptroller of the city, accounts of the fines im]X)sed and when and 
received by him, and of the expenses attending the court, rendered. 

§ 747. All fines, not paid to the clerk, as provided in the ah other 
last section, must be received by the sheriff of the city and ^^eriff^ 
county of New York ; who must, within thirty days there- ^ount" 
after, pay them to the comptroller of the city, in the same wife'n^and 

,. ., ^ . i\ 1 to whom 

manner as he is required to j)ay fines imposed by the court rendered, 
of general sessions of the city and county of New York, 
and received by him. 

§ 748. No transcript of a conviction, had in a court of no tran- 
special sessions in the city and county of New York, need ffjfj*^i,e 
be certified or filed ; but a copy of the minutes of the con- J/fled c^y 
viction, certified by the clerk, is conclusive evidence of the Ste™ con- 
facts contained therein. dence. 
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TITLE m, 

OF APPEALS PROM COURTS OF SPECIAL SESSIONS. 

8RCnOK 749. Judgment of Bpecial sessionfl, reviewable only upon appeal. 

750. Appeal, for what ^«iuefi aUoiiMd. 

751. Appeal, how taken. 

762. How allowed. 

758. Dificharge of defendant from cugtody, npon undertaking. 

754. Undertaking, when and with whom filed. 

755. Delivery of affidavit, and allowance of appeal, to magistrate oi 

clerk of police court, witliin five days after allowance. 

756. Return, when and how made. 

757. Compelling retam. 

758. Ordering and compelling further or amended retom. 

759. Appeal, by whom and how brought to argument. 

760. If not brought to argument, as provided in last section, to be 

dismissed, unless continued for cause shown. 
TBI, Service of return on district attorney, and consequences of failure. 

763. If brought to hearing by defendant, appeal must be argued, 

though no one oppose, &c. 
768. Appeal to be heard on original return. 

764. What judgment may be rendered. 

765. Judgment to be entered on the minutes, 

766. Order upon judgment for affirmance. 

767. Order upon judgment of reversal. 

768. If new trial ordered, to be had in court of sessions. Proceed- 

ings thereon. 

769. Proceedings to carry judgment upon appeal into effect, to be bad 

in court of sessions. 

770. On judgment of court of sessions, defendant may appeal to 

supreme court. His admission to bail. 

771. Judgment of supreme court upon appeal, final. 

772. Proceedings to carry into efiect judgment of supreme court. 

of wS?iai § ^^^' ^ judgment upon conviction, rendered by a court 
?S?i^abie ^f special sessions, may be reviewed by the court of ses- 
appeal!*^" sious of tlic couuty, upou au appeal, as prescribed by this 
title, and not otherwise. 

Appeal § ^^^' ^^^ appeal cannot be allowed, for any other cause 

cauMsIa- *han the en'oneous decision of the court, in the course of 
the proceedings before it, or in the determination of the 
cause ; and it can in no case be allowed, upon the ground 
that the verdict was against evidence, when the action was 
tried by a jury. 
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§ 75 1. For the purpose of appealing, the defendant, or ^p^f^^^^„ 
some one on his behalf, must, within ten days after the 
Judgment, make an affidavit, stating the fact showing the 
alleged errors in the pmoeedings or conviction complained 
of, and must, within that time, present it to the county- 
Judge or a Judge of the supreme court, or in the city and 
county of New York, to the recorder or city Judge or Judge 
of general sessions of that city, and may apply thereon for 
the allowance of the appeal. 

§ 752. If, in the opinion of the Judge, it is proper that Howai- 
the qiiestion arising on the appeal should be decided by the 
court of sessions, he must indorse on the affidavit an allow- 
ance of the appeal to that court. 

§ 753. Upon allowing the appeal, the Judge may take Discharge 
from the defendant, a written undertaking, with such sure- ant from 
ties as he may approve, that the defendant will abide the SJrtakiSi. 
Judgmf^nt of the court of sessions upon the appeal; 
and may thereupon order that he be discharged from 
imprisonment, on service of the order upon the officer hav- 
ing him in custody, or if he be not in custody, that all 
proceedings on the Judgment be stayed. 

§ 754. The undertaking upon the appeal must be imme- undertak.> 
diately filed with the clerk of the court of sessions. an^ wuh" 

•^ whom 

aied, 

S 755. The affidavit and allowance of the appeal must Delivery of 

*-* , . • affidavit, 

be delivered to the magistrate who tried the action, or, if Jnce*of*ap- 
in the city and county of New York, to the clerk of the SJ^^lstrotfr 
court of special sessions, within five days after the allow- poSce 

■*' • ^ , court, 

ance of the appeal ; and when so delivered, the appeal is ^ayg^aftV/ 
deemed taken. allowance. 

§ 756. The magistrate or court rendering the Judgment, Return, 

when and 

must make a return to all the matters stated in the affida- how made 
vit, and must cause the affidavit and return to be filed in 
the office of the clerk of the court of sessions, within ten 
days after the service of the affidavit and allowance of the 
appeal. 
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Compel- 8 767. If the return be not made within the^ time pre- 
turu. scribed in the last section, the court of sessions, or the pre- 
siding judge thereof, may order that a return be made 
within a specified time which may be deemed reasonable ; 
and the court may, by attachment, compel a compliance 
with the order. 

orderinjr 8 758. If the Tctum be , def ectiy c, a further or amended 

and com- o ./>;••• 

Further or rctum may be ordered, and the order may be enforced in 
Teimn? the manner provided in the last section. 

Api)eai, by 8 759. Whcu thc retum is made, the appeal may be 

whom and ^ ^ i. ± ^ */ 

b?might to l^^'^^ught to argument by the defendant, on any day in term, 
argument. ^pQj^ g notice of uot less than five days before the term, to 
the district attorney of the county. 

If not 8 760. If the defendant omit to brihia: the appeal to argu- 

brought to *^ , , ^ ^ .^ ^ <-*, 

"^Kument^ meut, as provided in the last section, the court must dis 
rist^sec" i^iss it, unless it continue the same, by special order, for 

tlon, to be "I 

dismissed, CaUSC SilOWn. 
unless con- 
tinued for 

shSwn. § 761. The defendant must serve upon the district 

ret^jn^on' attorney, a copy of the return, with or before the notice of 
attorney, arOTmcut. If hc fail to do so, the appeal must be dis- 

and conse- p t» t> ^ i» ^^ ii 

?anS?e^ o^ missed, upon proof of the failure, unless the court other- 
wise direct. 



If brought g 762. If the appeal be brought to hearing by the de- 
antfappe£ feudaut, it must be argued, though no one appear to 

mustl^e 1 J -i? ■i__ Vi 1 j.T_ _ j»_j. ".J- _j.j- 1 



afSaedf oppose ; but if brought on by the district attorney, he may 
one op- take iud2:ment of affirmance, unless the defendant appear 

pose, &c. JO ' rr 

to argue the appeal. 
Appeal to § 763. The appeal must be heard upon the original 

be neHrd ^"^ 

on original retum : and no copy thereof need be furnished for the use 

return. ^ ■*■ •' 

of the court. 



What § 764. After hearing the appeal, the court must give 

judgment 

maybe 

rendered. 



maybe judgment, without regard to technical errors or defects, 



which have not prejudiced the substantial rights of the 
defendant ; and may render the judgment which the court 
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below should have I'endered, or may, according to the jus- 
tice of the case, affirm or reverse the judgment, in whole or 
iu paii;, as to all or any of the defendants, if there be more 
than one, or may oi^er a new trial. 

§ 765. When judgment is given upon the appeal, it must to bSTn°* 

I i. 3 i i_ • J. tered on 

be entered upon the minutes. the min- 

•■• utes. 

8 766. If the iudfi^ment be affirmed, the court must order up- 
direct its execution, and if the defendant have been dis- SSJJ^iSce. 
chai'ged on bail, after the commencement of the execution 
of a judgment of imprison ment, must commit him to the 
proper custody for the remainder of his term of impiison- 
ment. 

§ 767. If the judgment be revei'sed, and the defendant ^Jl^f^^^y 
be imprisoned iu pursuance of the judgment of the police ^vSwai. 
court, the court of sessions must order him to be dis- 
charged. 

S 768. If a new trial be ordered, it must be had in the if new 

« . . 1 . « trial or- 

court 01 sessions, m the same mannei' as upon an issue oi g|''g^{,*5'n 
fact on an indictment ; and that court may proceed to seMionsf 

•J jt j_'» j^» iTT_" Proceed- 

judgment and execution, as in an action prosecuted by m- \u«& there- 
dictment. 

§ 769. If any proceedings be necessary to carry the i^^^^f^c;^- 
judgment upon the appeal into effect, they must be had in J^eitupon 

ii i i» • appeal in- 

tne court oi sessions. to effect, 

to be had 
^ . T<»T«i 1 11 •! in court of 

§ 770. If the judgment on the appeal be against the sessions 
defendant, he may appeal therefrom to the supreme court, ment"of" 
in the same manner as from a lud^ment in an action prose- sessions, 

^ ^ . , ^ defendant 

cuted by indictment, and may be admitted to bail upon the J^/^J *Pg„. 
appeal, in like manner. Soun! his 

admission 

§ 771. The judgment of the supreme court upon the judgment 
appeal is final. JJ'uT"'"' 

upon ap- 
peal, final . 

§ 772. The same proceedings must be had, to cany into Proceed- 
effect the judgment of the supreme court upon the appeal, n^intoefr 
as if it had been taken upon a judgment in an action pros- «ient"oi^ 

±r fi n r supreme 

eciited by indictment. *^**"'^- 

24 
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PART VI. 



OF SPECIAL PBOCEBDINGS OF A CRIMINAL NATURE. 

Title I. Of coroners' inquests, and the duties of 

CORONERS. 
II. Of search WARRANTS. 
HL Of the OUTLAWRY OF FERS0N6 CONVIOTEP OF 

TREASON. 
IV. Of PROCEEDINGS AGAINST FUGITIVES FROM JUS- 
TICE. 
V. Of PROCEEDINGS RESPECTING BASTARDS. 
VI. Of PROCEEDINGS RESPECTING VAGRANTS. 

A'^IL Of proceedings respecting disorderly per- 
sons. 
VIII. Of proceedings respecting the support of 

POOR persons. 

IX. Of proceedings respecting masters., appren- 
tices, AND SERVANTS. 

X. Of criminal statistics. 
XI. Miscellaneous provisions respecting pro- 
ceedings OF A criminal nature. 



'I'' 



TITLE I. 

OF coroners' inquests, and the duties of coroners. 

Section 773. In wbat cases coroner to summon a jury. Number of jurors to 

be summoned. 

774. Jury to be sworn. 

775. Witnesses to be subpoenaed. 

776. Compelling attendance of witnesses, and punishing tbeir diso- 

bedience. 

777. Verdict of tbe jury. 

778. Testimony, how taken and filed. 

779. If defendant arrested before inquisition filed, depositions to be 

delivered to magistrate, and by him returned. 

780. Warrant for arrest of party charged by verdict. 

781. Form of warrant. 

782. Warrant, how executed. 

783. Proceedings of magistrate, on defendants being brought before 

him. 

784. Clerk with whom inquisition is filed, to furnish magistrate witb 

copy of the same and of testimony returned therewith. 
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89CTION 785. Coroner to deliver money or property iound, on deceased, to 

county treasurer. 

786. County treasurer to place money to credit of county ; and to sell 

other property and place proceeds to credit of county. 

787. Money, when and how paid to representatives of deceased . 

788. Supervisors to require statement jander oath, from coroner, before 

auditing hia accounts. 

789. In New York, police justices may perform duties of coroner, dur* 

ing his inability. 

790. Compensation of coroners. 



§ 773. When a coroner is informed that a person has in what 
been killed or dangerously wounded by another, or has^^"®''*^ 

cj •/ J f summon a 

suddenly died, under such circumstances as to afford a feber oi 
reasonable ground to suspect that his death has been oc- ie'i'um-*^ 
casioned by the act of another, by criminal means, or has 
committed suicide, he must go to the place where the per- 
son is, and forthwith summon not less than nine, nor more 
than fifteen persons, qualified by law to serv« as jurors, to 
appear before him forthwith, at a specified place, to inquire 
into the cause of the death or wound. 



§ 774. When six or more of the jurors appear, they must jury to be 
be sworn by the coroner to inquire who the person was, 
and when, where and by what means he came to his death 
or was wounded, as the case may be, and into the circum- 
stances attending the death or wounding, and to render a 
true verdict thereon, according to the evidence offered to 
them, or arising from the inspection of the body. 

§775. The coroner may issue subpoenas for witnesses, witnesses 
•',•*• ' to be sub- 

returnable forthwith, or at such time and place as he may p®"aed. 

appoint. He must summon and examine as witnesses, ev^ry 
person who, in his opinion, or that of any of the jury, has 
any knowledge of the facts ; and he must summon as a wit- 
ness a surgeon or physician, who must, in the presence of 
the juiy, inspect the body, and give a professional opinion 
as to the cause of the death or wounding. 

8 776. A witness served with a subpoena may be com- compeii- 

^ , •ITT ing attend 

pelled to attend and testify, or punished by th^ coroner ^."tnesses, 
for disobedience, as upon a subpoena issued by a magistrate, fshlng""" 

. I 1 . ,, . g-^ T their diso- 

ag provided m this Code. bedience. 
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Verdict of § 777. After inspecting the body, and hearing the testi- 
mony, the jury must render their verdict, and certify it by 
an inquisition in writing, signed by them, and setting forth 
who the person killed or wounded is, and when, where, and 
by what means he came to his death or was wounded ; 
and if he were killed or wounded, or his death were occa- 
sioned by the act of another,, by criminal means, who is 
guilty thereof, in so farr as by such inquisition they have 
been able to ascertain. 

Testimony, S 778. The tcstimonv of the witnesses examined before 

how taken <^ *' ••it 

and filed, the corouer 8 jury must be reduced to writmg by the cor- 
oner, or under his direction, and must be forthwith filed by 
him, with the inquisition, in the office of the clerk of the 
court of sessions of the county, or of a city court, having 
power to inquire into the offense by the intervention of a 
grand jury. 

If defend- 8 779. If, howcvcr, the defendant be arrested before the 
before inquisition can be filed, the coroner must deliver it with 
flied!*dep^ the testimony, to the magistrate before whom the def end- 
be de?iv- ant is brought, as provided in section 781, who must re- 
SatS^and *^^^ ^* with the depositions and statement taken before 
retSlned. him, in the manner prescribed in section 221.. 

Warrant 8 780. If the jurv find that the person was killed or 

for Hrrfist v •' i ^ r 

cha^%'<J b ^^'<^^iided by another, under circumstances not excusable 
verdfct. ^^. justifiable by law, or that his death was occasioned 
by the act of another, by criminal means, and the party 
committing the act be ascertained by the inquisition, and 
be not in custody, the coroner must issue a warrant, signed 
by him with his name of office, into one or more counties, 
as may be necessary, for the arrest of the person charged. 

Form of § 781. The coroner's waiTant must be in substantially 

warrant. .-, t> ^•^ • i» 

the lolJowing torm : 

" County of Albany^ [or as the case may be]. 

'' In the name of the people of the state of New York : 
To any sheinff, constable, marshal or policeman in this state. 

" An inquisition having been this day fouud by a cor- 
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oner's jurj', before me, stating that A. B. has conie to his 
death hy the act of C: i?., hy criminal means [or as the case 
may be, as found by the inquisition] : 

"You are therefore commanded, forthwith to arrest the 
above-named C. D., and take him before the nearest and 
most accessible magistrate in this county." 

" Dated at the city of Albany [or as the case may be], 
the day of , 18 . 

" E. F., 
Coroner of the county of Alhany^^ 

[or as the case may be]. 

§ 782. The coroner's waiTant may be served in any warraiit» 
county ; and the officer serving it must proceed thereon, in cut^lf 
all respects, as upon a warrant of arrest on an information ; 
except, that when served in another county, it need not be 
indorsed by a magistrate of that county. 

§ 783. The magistrate, when the defeiadant is brought Proceed-- 
before him, must proceed to examine the charge contained ™lfjf on 
in the inquisition, and hold the defendant to answer, or blfng^""*^ 
discharge him therefrom in the same manner, in all respects, ^ffofe 
as upon a warrant of arrest on an information. 



him. 



§ 784. Upon the arrest of the defendant, the clerk with cierk with 
whom the inquisition is filed must, without delay, furnish inquisition 
to the magistrate a certified copy of it, and of the testi- mSiltrete 
mony returned therewith. of \he°^^ 

same and 
of testi- 

§ 785. The coroner must, within thirty days after an in. t?i?Se/®' 
quest upon a dead body, deliver to the county treasurer, coroner to 
any money or other property which may be found upon m^only or 
the body, unless claimed in the meantime by the legal rep- l^'J^ase^a" 
resentatives of the deceased. If he fail to do so, the treas- treasnler 
urer may proceed against him for its recovery, by a civil 
action in the name of the county. 

§ 786. Upon the deliveiy of money to the treasurer he ^^i^g^ 
must place it to the credit of the county. If it be other mon^eyto 
property, he must, within thirty days, sell it at public auc- ^Sd^tok 
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my and"^ tioii, upoii reasonable public notice ; and must, in like man. 
Si^ tS^ ner, place the proceeds to the credit of the county. 

creditor ^ "^ 

county. 

Money, ' § 787. If the money in the treasury be demanded within 

wrhen &nd • •/ 

u?rep?i? ^^^ y^^^) ^y *^^ legal representatives of the deceased, the 

sen^tatiTefl trcasurcr must pay it to them, after deducting the fees and 

cease . expcuscs of the coroucr and of the county, in relation to 

the matter, or it may be so paid at any time thereafter, 

upon the order of the board of supervisors. 



supervis- 8 788. Bcforc auditing and allowing the account of the 

orsto ^ . . 

stateoTent ^^^^^^^y ^bc board of supervisors must require from him a 

from co?^*^ statement in writing, of any money or other property found 

fore 'audi^ upou pcrsous ou whom inquests have been held by him, 

accounts, verified by his oath, to the eflPect that the statement is true 

and that the money or property mentioned in it has been 

delivered to the legal representatives of the deceased, or to 

the county treasurer. 

In New S 789. In the city of New York, if the coroner be absent 

York, po- *^ *^ ^ 

ces^may*" ^^ ^^ uuable, for any cause, to attend, the duties imposed 



coroner, 

durin 

InabH 



dSSs of by this title may be performed by a police justice, but by 
I'ihis no other officer, with the same authority, and subject to 
the same obligations and penalties as apply to the cor- 
oner. 

compensa- § 790. The corouer is entitled, for his services, in hold- 
coronere. ing iuqucsts and performing any other duty incidental 
thereto, to such compensation as defined by special stat- 
utes. 



r 
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TITLE II. 



OF SEARCH WARRANTS. 



Shction 791. Search warrant, defined. 

792. Upon what grounds it may be issued. 

793. It cannot be issued but upon probable cause, supported by affi- 

davit. 

794. Before issuing warrant, magistrate must examine, on oath, the 

complainant and his witnesses. 

795. Depositions, what to contain. 

796. Magistrate, when to issue warrant. 

797. Form of the warrant. 

798. By whom served. 

799. Officer may break open door or window, to execute warrant. 

800. May break open door or window, to liberate person acting in his 

aid, or for his own liberation. 

801. When warrant may be served in the night time, and direction 

therefor. 
803. Withiu what time warrant must be executed and returned. % 

803. Officer to give receipt for property taken. 

804. Property, when delivered to magistrate, how disposed of. 

805. Return of warrant, and delivery to magistrate of inventory of 

property taken. 

806. Magistrate to deliver copy of inventory to the pers6n from whose 

possession property is taken, and to applicant for warrant. 

807. If grounds for warrant controverted, magistrate to take testi- 

mony. 

808. Testimony, how taken and authenticated. 

809. Property, when to be restored to person from whom it was taken, 

810. Depositions, search warrant, return and inventory, to be returned 

to court of sessions or city court having jurisdiction of offense. 

811.' Maliciously and without probable cause procuring search war- 
rant, a misdemeanor. 

812. Peace officer, exceeding his authority. 

818. Person charged with felony supposed to have a dangerous 
weapon. 



§ 791. A search warrant is an order in writing, in the search 
name of the people, signed by a magistrate, directed to a deflSISI 
peace officer, commanding him to search for personal prop- 
erty, and bring it before the magistrate. 
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SfiSt § ^^^- ^* ^^y ^^ issued upon either of the following 

SSybti" grounds: 

1. When the property was stolen or embezzled ; in which 
case, it may be taken, on the warrant, from any house or 
other place in which it is concealed, or from the possession 
of the person by whom it was stolen or embezzled, or of 
any other person in wliose possession it may be ; 

2. When it was used as the means of committing a 
felony; in which case, it may be taken, on the warrant, 
from any house or other place in which it is concealed, or 
from the possession of the person by whom it was used in 
the commission of the crime, or of any other person in 
whose possession it may be ; 

3. When it is in the possession of any person, with the 
intent to use it as the means of committing a public offense, 
or in the possession of another, to whom he may have de- 
livered it for the purpose of concealing it, or preventing its 
being discovered ; in which case, it may be taken, on the 
warrant, from such person, or from a house or other place 
occupied by him, or under his control, or fmm the posses- 
sion of the person to whom he may have so delivered it. 

It cannot § 793. A scarch warrant cannot be issued, but upon 

b© issuod 

but^upon probable cause, supported by affidavit, naming or describ- 
portld^by' i^^g ^^^ person, and particularly describing the propeity, 
affidavit. ^^^ ^^^ place to be searched. 

Before is- § 794. The magistrate must, before issuing the waiTant, 
ranc ma«- examiue, on oath, the complainant and any witnesses he 
J}JJfne%n ^^^7 produce, and take their depositions in writing, and 
compia*in- causc them to be subscribed by the parties making them. 

ant and his 
witnesses. 

Deposi- § 795. The depositions must set forth the facts tending 

to contain, ^q establish the grounds of the application, or probable 
cause for believing that they exist. 

Magistrate, § 796. If the magistrate be thereupon satisfied of the 

Jssuewar- existcuce of the grouuds of the application, or that there 

is probable cause to believe their existence, he must issue a 

search warrant, signed by him with his name of office, to a 



OF THE STATE OP NEW YORK. J 93 

peace officer in his county, commanding him forthwith to 
search the person or place named, for the property specified, 
and to bring it before the magistrate. 

8 797. The warrant must be in substantially the follow- Form of 

, ^ •' the war- 

ing form : ^*"^- 

" County of Albany^ [or as the case may be.] 

" In the name of the people of the state of New York : 
To any sheriff, constable, marshal or policeman in the 
county of Albany, \oy as the case may be :] * 

"Proof, by affidavit, having been this day made before 
me, by [naming every person whose affidavit has been 
taken,] that [stating the particular grounds of the applica- 
tion, according to section 792 ; or if the affidavits be not 
positive, " that there is probable yause for believing that," — 
stating the ground of the application in the same manner ;] 

" You are therefore commanded, in the day time, [or " at 
any time of the day or night," as the case may be, accord- 
ing to section 801,] to make immediate search on the 
person of C. D., [or "in the building situated " — describing 
it or any other place to be searched with reasonable par- 
ticularity, as the case may be,] for the following property : 
[describing it with reasonable particularity ;] and if you 
find the same or any part thereof, to bring it forthwith 
before me, at [stating the place.] 

"Dated at the city of Albany^ [or as the case may be] 
the day of , 18 . 

" E. F., 
Justice of the peace of the city 
[or town] of [or as the case may be.] 

§ 7&8. A search warrant may, in all cases, be served by By whom 

O , . . • served. 

any of the officers mentioned in its direction, but by no other 
person, except in aid of the officer, on his I'eqniring it, lie 
being present and acting in its execution. 

S 799. The officer may brealc open an outer or irmer officer 

^ */ ^ may breAK 

door or window of a building, or amy part of the building, o? wiad'o^, 
or any thing therdn, to execute the warrant, if, after notice warr^lSt!'* 

of his authority and purpose, he be refused admittance. 

25 
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May^break g gOO. He Diay break open any outer or inner door or 
dow,'to window of a building, for the purpose of liberating a per- 
person act- SOU, who, haviug entered to aid him in the execution of the 
aid, or for waiTaut, is detained therein, or when necessary for his own 

his own ' . ' •/ 

liberation, liberation. 

whenwar^ § 801. The magistrate must insert a direction in the war- 
be served rant, that it be served in the day time, unless the affidavits 

inthe ' ^ ^ . 

time! and ^^ positi vc that the property is on the person, or in the 
tiierefo^r*? place t(j be searched ; in which case, he may insert a direc- 
tion that it be served at any time of the day or night. 



Witliin 
what time 



§ 802. A search warrant must be executed, and returned 
w2?rant°*® to the magistrate by whom it was issued, if issued m the 

must be , _ • t n -i * • 

Snd7e*-®^ City and county of New York, withm five days after its 
turned. (Jatc, and if in any other -county, within ten days. After 
the expiration of those times respectively, the warrant, un- 
less executed, is void. 

Officer to § ^^^' When the officer takes property under the war- 
ceIpt7or rant, he must give a receipt for the property taken, (speci- 
taiien. ^ fying it in detail,) to the person from whom it was taken 
by him, or in whose possession it was found, or, in the ab- 
sence of any person, he must leave it in the place where he 
found the property. 

Property, § ^^^' When the property is delivered to the magistrate, 
nvered to he must, if it was stolen or embezzled, dispose of it as pro- 
hJfw dis- vided in sections 687 to 689, both inclusive. If it were 

posed of. •11 1 T • 1 

taken on a warrant issued on the grounds stated m the 
second and third subdivisions of section 792, he must re- 
tain it in his possession, subject to the order of the court to 
which he is required to return the proceedings before him, 
or of any other court in which the offense, in respect to 
which the property was taken, is triable. 

• 

§805. The officer must forthwith return the warrant to 

Beturn of <^ ^ 

rnTd^Mv- tt^ magistrate, and deliver to him a written inventory of 
Sia<?i^trate the property taken, made publicly, or in the presence of lihe 
tory of person from whose possession it was taken and of the appli- 

property ^ •*• ^ . ' 

taiten. ^^j^^ f^j. ^]j^ Warrant, if they be present, verified by the 
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affidavit of the officer, and taken before the magistrate, to 
the following effect : " I, A. B., the officer by whom this 
warrant was executed, do swear that the above inventory- 
contains a true and detailed account of all the property 
taken by me on the warrant." 

§ 806. The magistrate must thereupon, if required, de- Magistrate 
liver a copy of the inventory to the person from whose pos- copy of in- 

■"^•/ J r ^ X yentoryto 

session the property was taken, and to the applicant for the f^^^^-^^^^^ 
warrant). ^ possession 

property 
18 taken, 

§ 807. If the grounds on which the warrant was issued Sncant toi 
be controverted, the magistrate must proceed to take testi- if grounds 
mony in relation thereto. rant con- 

*' troverted, 

magistrate 

§ 808. The testimony given by each witness must be re- testimony, 
duced to writing and authenticated in the manner pre- mo^ny,how 

•I J* j^» e\r\/\ taken and 

sen bed m section 200. authenti- 

cated. 



809. If it appear that the property taken is not the ^h*e^n[^^be 

restored to 
erson 
rom 



same as that prescribed in the warrant, or that there is no S 
probable cause for believing the existence of the erounds whom it 

1 "^ o o ^as 

on which the warrant was issued, the magistrate must ^^^^^ 
cause, it to be restored to the person from whom it was 
taken. 

§ 810. The magistrate must annex together the deposi- JJoSsf*" 
tions, the search warrant and return, and the inventory, warrk^nt, 
and return them to the next court of sessions of the county, inventory. 

•/ ' to be re- 

or city court, having power to inquire into the offense in court of^ 
respect to which the search warrant was issued, by • the c?ty cS^n 

, • a t • !/»• • having 

intervention oi a grand jury, at or before its opening on |{JJ"i^^f of- 
the first day. ^^"^^' "" 



§ 811. A person, who, maliciously and without probable J^^and''"^' 
cause, procures a search warrant to be issued and executed, probSSfe 

• •1, n • J cause pro- 

18 guilty ot a misdemeanor. curing 

^ •' search 

warrant, a 

§ 812. A peace officer, who, in executing a search war- J'o*?^^'"®*" 
rant, willfully exceeds his authority, or exercises it with flcj^fe^xl 
unnecessary severity, is guilty of a misdemeanor. h?8**iS? 

J 
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Person _ 

Sifh^fei. § ^1^' When a person charged with a felony is sup- 
SSLdTo posed by the magistrate before whom he is brought, to 

nave a i i ■ -i . ■■ • 

dangerous have UDon HIS person a aanererous weapon, or any tninfi: 

weapon,&c . ■'■ ^ , ° * . 

which may be used as evidence of the commission of the 
offense, the magistrate may direct him to be searched in 
his presence, and the weapon or other thing to be retained, 
subject to his order or the order of the court in which the 
defendant may be tried^ 



TITLE III. 

OF THE OUTLAWRY OF PERSONS CONVICTED OF TREASON. 

BKCTION 814. When application for outlawry may be made. 

815. On what proof to be made. 

816. Order that the defendant appear to receive judgment, or be out- 

lawed. 

817. Publication of order. 

818. Judgment on appearance of defendant, or on his not appearing. 

819. Effect of the judgment. » 

830. Filing judgment roll, and transcripts thereof. 

821. Judgment roll, of what to consist. 

822. Appeal may be sit any time taken, by defendant, from judgment. 

823. Appeal, how taken, and proceedings thereon. 

824. Effect of reversal. 

825. Defendant may be arrested to receive judgment, notwithstandiiig 

outlawry. 
8d6. No other |>roceeding for outlawry in criminal cases allowed. 

When ap- § 814. When, upon a bench warrant issued for the ap- 
for^^out?'* prehension of a person who has pleaded guilty, or against 
be made, whoui a verdict has been rendered, upon an indictment for 
treason, it is duly returned that the defendant cannot be 
found, the district attorney of the county may apply to the 
court in which the conviction was had, for judgment of 
outlawry. 

On what § 8 1 5. The application must be founded upon the return 
m'^e.*** of the bench wari'ant, and upon proof, by affidavit, that the 

defendant has e'scaj)ed, atid on diligent search cannot be 

found Avithitl the colltity. 
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§ 8 16. The court, upon being satisfied that the defendant gj^er tha* 
has escaped, and cannot, upon diligent search, be found in ant^rppear 
the county, must make an order that he appear on the first judgment 

i«i . -I 1 ,orbe out- 

day of the next term, to receive judgment upon the convic- la^ed. 

tion or be outlawed. 

§ 817. The order must be immediately published, once a Puwica- 
week for six successive weeks, in a newspaper published in °' ^'^®'- 
the county, and in the state paper. The expense of the 
publication is a county charge. 

§ 818. If the defendant appear, judgment -must be ren- judgment 
dared against him upon the conviction. If he do not ap- anceof 

^ ■»• ^ ^ ^ defendant, 

pear, the court, upon proof of the due publication of the 2o?Sp-** 
order, must render judgment that the defendant be out- p®"*"*- 
lawed, and that all his civil rights be forfeited. 

§ 819. The defendant is thereupon deemed civilly dead. Effect of 
and forfeits to the people of this state during his life-time, «»«»'• 
and no longer, all freehold estate in real property, of which 
he was seized in his own right, at the time of committing 
the treason, or at any time thereafter, and all his personal 
property. 

§ 820. Upon a judgment of outlawry, the judgment roll Filing 
must be made up, and filed with the clerk of the county in ^^^gcriits 
which the conviction was had, and docketed with the same ***®'*^'- 
effect as in a civil action. A transcript thereof may also be 
filed and docketed, with the like eflfect, in any other county. 

§ 891. The judgment roll consists of the several matters Judgment 
prescribed in section 485, except the fifth ^subdivision ; to ^o'lfs'is^'! 
which must be annexed a certified copy of the order to 
appear for judgment, the affidavits proving its publication, 
and a certified copy of the judgment of outlawry. 

may be at 

§ 822. An appeal may be taken by the defendant, at ^en,Ty 
any time, from a judgment of outlawry. from judg- 

§ 823. The appeal may be taken in person or by counsel, J^w taken 
in the same manner, and the proceedings thereon are the tS^SS! 
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same, as upon an appeal from a judgment of conviction on 
an indictment. 

?evereia' § ^^^' ^^ *^^ judgment be reversed, on appeal, the de- 
fendant is restored to his civil rights. 

Defendant § §25. Notwithstanding judgment of outlawry against 
Jecliit"^**^ the defendant, he may be arrested at any time thereafter, 
n^o^wTth-** to receive judgment upon the conviction. 

^ standing 

outlawry. 

No other § 826. No othcr proceeding for the outlawry of the de- 
ou^ii^Jry fendant in a criminal action, can be had than that pro- 
'^s^^'T'''"' vided in this title. 

allowed. 






TITLE IV. 

OF PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 

Chaftbr I. Fagitives from another Htate or territory, into this state. 
II. Fugitives from this state, into another state or territory. 



CHAPTER I. 



FUGITIVES FROM ANOTHER STATE OR TERRITORY, INTO THIS 

STATE. 

Sbction 827. To be delivered up by the governor, on demand of the execu- 
tive authority of the state or territory from which they 
have fled. 
838. Magistrate to issue warrant. 

829. Proceedings for arrest and commitment of the person charged. 

830. When, and for what time to be committed. 
881. His admission to bail. 

832. Magistrate to give notice to the district attorney, of the name of 

the person and the cause of his arrest. 

833. District attorney to give notice to executive authority of the 

state or territory, &c. 

884. Person arrested to be discharged, unless surrendered within the 
time limited. 

835. Magistrate to return his proceedings to the next court of ses- 
sions. Proceedings thereon. 
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§ 827. A person charged in any state or territory of the Tob«de- 

o X o •/ *i livered up 

United States, with treason, felony, or other crime, who ©Jno^r^on^" 
shall flee from justice and be found in this state, must on th^execu- 

tivft fill* 

demand of the executive authority of the state or territory thority of 

^ *' the state 

from which he fled, be delivered up by the governor of tory^from 
this state, to be removed to the state or territory having thly have 
jurisdiction of the crime. 

§ 828. A magistrate may issue a warrant for the appre- Magistrate 
hension of a person so charged, who shall flee from justice warrant, 
and be found within this state. 

8 829. The proceedings for the arrest and commitment Proceed- 

tJ ^ ^ ^ ^ ^ logs for 

of the person charged are in all respects similar to those commit"^ 
provided in this Code, for the aiTest and commitment of a tht"pereon 

oil ArflTAd 

person charged with a public offense committed in this 
state ; except, that an exemplified copy of an indictment 
found, or other judicial proceeding had against him, in the 
state or territory in which he is charged to have com- 
mitted the offense, may be received as evidence before the 
magistrate. 

§ 830. If, from the examination, it appear that the per- when, and 
son charged has committed the crime alleged, the magis- time to be 



CO ni- 



trate, by warrant reciting the accusation, must commit him miited. 
to the proper custody in his county, for a time specified in 
the warrant, which the magistrate deems reasonable, to 
enable the arrest of the fugitive under the warrant of the 
executive of this state, on the requisition of the executive 
authority of the state or territory in which he committed 
the offense, unless he give bail, as provided in the next 
section, or until he be legally discharged. 

§ 831. A judge of the supreme court may admit the^m^adj^^ 
person arrested, to bail, by an undertaking, with sufficient ^*"- 
sureties and in such sum as he deem^ proper, for his appear- 
ance before him at a time specified in the undertaking, and 
for his surrender to be arrested upon the warrant of the 
governor of this state. 
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uiti%y § ^^^' Inimediately upon the arrest of the person 

fiouce to charged, the magistrate must give notice to the district at- 
trict at- torney of the county, of the name of the person and the 

toniey, of pi- , 

the name causo ot his arrcst. 

of the per- 
son ana 
the cause , , , , 

rest*^*^'^ § ^^^' ^^^^ district attorney must mimediately thereafter 

District crive uotice to the executive authority of the state or tern- 
attorney ^ , "^ • T • 1 <» 

notfce^o ^^-^y? ^^ *^ ^^^ prosecuting attorney or presiding judge of 
aSthSiity th^ criminal court of the city or county therein, having 
state^r lurisdiction of the offense, to the end that a demand may 

territory, ^ ^ • 

*« be made for the arrest and surrender of the Derson charged. 

Person 8 884. The person aiTested must be discharged from cus- 

arrested to " ■*■ .... 

chal^d, t^dy oi' bail, unless before the expiration of the time desig- 
surren- uated in the warrant or undertaking, he be arrested under 
within the the waiTaut of the e^overnor of this state. 

time lim- ° 

ited. 

Magis- § 885. The magistrate must return his proceedings to 

p?oceed-** *^® next court of sessions of the county, which must there- 
iTexV^ourt upon inquire into the cause of the arrest and detention of 
8ion8!'pro- the Dcrsou charged : and if he be in custody, or the time 

ceedings \ o ' ^ . . 

thereon. fQj. jj^g arrcst havc not elapsed, it may discharge him from 
detention, or may order his undertaking of bail to be can- 
celed, or continue his detention for a longer time, or re- 
admit him to bail, to appear and surrender himself within 
a time specified in the undertaking. 



CHAPTER IL 

FUGITIVES FROM THIS STATE, INTO ANOTHER STATE OR TERRI- 
TORY. 

Sbction 836. AccouDts of persons employed in procuring the surrender of fugi- 
tives from this state, how paid. 
887. No public ofl5|:er of this state, to receive compensation for pro- 
curing demand or surrender of fugitive, &c. 



^ 



of'^^reoM § **^^' ^^^^ ^'^ governor shall demand from the ex- 
f^procu?. ecutive authority of a state or territory of the United 
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States, the surrender to the authorities of this state, of a ins: the 

, , . , . ' suriemier 

fugitive Irom justice, the accounts of the persons employed tives*^l"nMi, 
by him for that purpose must be paid out of the state how^^id! 
treasury, 

§ 837, No compensation, fee, or reward of any kind, Jm^f^of' 
can be paid to, or received by a public officer of this state, S recSve 

j» • 1 1 • 1 • • compen- 

lor a service rendered or expense incurred, m procuring sation for 
from the governor the demand mentioned in the last sec- J®*?^^^^ ^ 
tion, or the surrender of the fugitive, or f oi conveying him *^- 
to this state, or detaining him therein. 



TITLE V. 

OF PEOCEEDIIS^GS RESPECTING BASTARDS. 

Chapter I. Proceedings before magistrates, respecting bastards. 

11. Appeals from the orders of magistrates, respecting bastards. 
III. Enforcement of the undertaking for the support of the bastard or 
its mother, or for appearance on appeal. 



CHAPTER L 

PROCEEDINGS BEFORE 31AGISTRATES, RESPECTING BASTARDS. 

Section 838. Definition of a bastard. 

839. Who are liable for its support. 

840. When bastard, chargeable to the public, is born or is likely to be 

born, application to be made to a justice of the peace or police 
justice. 

841. Examination by the magistrate, and warrant against the father. 

842. J ustice designated as a magistrate, and person proceeded against 

as defendant. 
848. Warrant, when to be served in another county. 

844. Magistrate in another county, may take undertaking for support 

of bastard and mother, or for appearance of defendant at the 
sessions. 

845. On giving undertaking, defendant to be discnarged. 

846. If undertaking not given, defendant to be taken before magis- 

trate who issued the warrant. 

26 
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SiBCTiON 847. Before what magistrate in the same oounty, defendant is to be 

taken, when the magistrate issuing the warrant is unable to 
act. 
848i The magistrate to associate with himself, another magistrate 
and they to examine the matter. 

849. Adjournment of examination. Security from defendant. 

850. Determination of the case, and order of the magistrates. 

851. Defendant to pay the costs, and give undertaking for support of 

bastard and mother, or for appearance at sessions. 

852. On giving undertaking, defendant to be discharged ; otherwise, 
'^ to be committed. 

853. Commitment of defendant, during examination. 

854. Proceedings by magistrate, when security is given by defendant 

on arrest out of the county . 

855. Examination in such case, and order thereon . 

856. Magistrates may compel mother to disclose the father of the 

bastard. Proceedings, if she refuse. 

857. If mother possess property, two magistrates may make an order 

that she pay for the support of the child . 

858. If she do not comply, she must be committed, or discharged on 

undertaking. 

859. Magistrates may reduce amount directed to be paid by the father 

or mother. Court of sessions may reduce or increase it. 

860. Proceedings against the father or mother, absconding from their 

place of residence. 

Definition § 838. A bastard is a child who is begotten and born, 
tard. "' 1. Out of lawful matrimony ; 

2. While the husband of its mother was separate from 
her, for a whole year previous to its birth ; or, 

3. During the separation of its mother from her hus- 
band, pursuant to a judgment of a competent court. 

Who are S 839. The father and mother of a bastard are liable for 

liable for ^ ^ 

Its support i^g support. In case of their neglect or inability, it must be 
supported by the county, city or town in which it is born, 
as provided by special statutes. 

When bas- S 840. If a womau be delivered of a bastard, or be preg- 

tard, ^ ^ ^ 7 r o 

to thl®*^*® nant of a child likely to be born such, and which is charge- 
Eorn orte able to a county, city or town, a superintendent of the poor 
be born, of the couutv, or au overseer of the poor or other officer of 

applica- •' ^ ^ 

madeto^ the alms-housc of the town or city where the woman is, 
thfl^liSj must apply to a justice of the peace or police justice in the 
Justice, county, to inquire into the facts of the case. 
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§ 841. The magistrate must, by the examination of the ^J^'^l.^the 
woman on oath, and any other testimony which may be ^d^wlr^'® 
offered, ascertain the father of the bastard, and must issue Slaiustthe 

, ' father. 

his warrant, directed to a peace officer of the county, com- 
manding him, without delay, to apprehend the father and 
bring him before the justice, for the purpose of having an 
adjudication as to the filiation of the bastard. 

§ 842. An officer issuini^r a warrant or making; an exam- Justice 

" , • . . . • . desiarnated 

ination, as provided in this chapter, is designated as a magis- J?ateTSSl" 
trate, and the person against whom the warrant is issued, p?oceeded 

. , J I! J i against as 

as the aeiendant. defendant. 

S 843. If the defendant reside in another county than warrant, 

, -,-- , -- , *^ when to be 

that m which the warrant issued, the magistrate must, by |®^Jthir" 
an indorsement thereon, direct the sum in which the de- ^°^^^^' 
fendant shall give security, and the officer must deliver the 
warrant to a justice of the peace or police justice in the 
city or town in which the defendant resides or is found. 
The magistrate to whom it is presented, on proof, under 
oath, of the signature of the magistrate who issued the 
warrant, must then indorse a direction thereon, that it be 
served in the county in which he resides, and the defend- 
ant may be arrested in that county accordingly. Upon 
this proof, the magistrate indorsing the warrant is exempted 
from liability to a civil or criminal action, though it after- 
ward appear that the warrant was illegally or improperly 
issued. 

§ 844. When the defendant is arrested in another county. Magistrate 
he must be taken before the magistrate who indorsed the countJ% ®' 

*~^ ni3.v take 

warrant, or before another magistrate of the same city or Sf for**'" 
county, who may take from the defendant an undertak- ffik^d ""* 
ing, with sufficient sureties, to the effect : e?, of tor ' 

1. That he will indemnify the county, and town or city, tenddt^^ 
where the bastard was or is likely to be born, and every other slJfnlf " 
county, town or city, against any expense for the support 
of the bastard, or of its mother during her confinement and 
recovery, and to pay the costs of arresting the defendant. 
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and of any order of filiation that may be made, or that the 
sureties will pay the sum indorsed on the warrant ; or 

2. That the defendant will appear and answer the charge 
at the next court of sessions of the county where the war- 
rant was issued, and obey its order thereon. 

ongiving R 845. When either of the undertakine^s mentioned in 

undertak- « ^ o 

fendint to ^^c last sectiou is given, the magistrate must discharge the 
Gharged. defendant, and must indorse a certificate of the discharge 
upon the warrant. He must also deliver the warrant, with 
the undertaking, to the officer, who must return it to the 
magistrate granting the warrant, by whom the same pro- 
ceedings must be had, as if he had taken the undertaking. 

If under- 8 846. If the defendant do not give security, as provided 

taking not , '^ . . . 

findai?t\'o ^^ section 844, the officer must take him before the magis- 
blfo?e^" trate who issued the warrant. 

magis- 
trate who , 

wl??ant!^® § ^4^- 1^7 however, the magistrate who issued the war- 
wlfat® rant be absent or unable to act, the defendant must be 
i™*^*?^**® taken before the nearest or most accessible magistrate in 

same "^"^ 

county, the same county. The officer must, at the same time, de- 
defendant ^ ' ' 

takenr liver to the magistrate, the warrant with his return indorsed 
ma^rstrate and subscrfbcd by him. 

Issuing the 

^i^&i*]T3,ntj is __ 

unable to g 848. The magistrate before whom the defendant is 

The^raa^ brought, as provided in the last two sections, mu^t imme- 

^dth'him- diately associate with himself, another justice of the peace 

Mother or policc justice in the same county or city ; and tl|e two 

trate, and maofistrates thus associated, must inquire into the 

they to ex- ^ . 

mattlr.^^® charge, and must examine on oath, the woman who is 
the mother of or pregnant with the bastard in the presence 
of the defendant, in respect to the charge, and hear any 
testimony which mav be offered in relation thereto. 

Adjourn. § 849, The magistrates may, on the application of the de- 
examine- feudaut, for Rood cause, adiourn the examination, not 

tion. Se- . . ' rf ^ ^ ? 

from^de- ©xceediug thii*ty days, upon the defendant giving an under- 

fendant. taking, with two Sufficient sureties, to the effect that he will 

appear before the magistrates at the time appointed, or that 

the sureties will pay the sum mentioned therein, which must 
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be fixed by the magistrates, and wbich must be a full in- • 
demnity for the expense of supporting the bastard and its 
mother, as provided in section 851. 

§ 850. Upon the hearing, the magistrates must deter- ^^^^fjjf^j 
mine who is the father of the bastard, and must proceed as and ol-dOT 

ft Ti of the 

lOUoWS : magls- 

trates. 

1. If they determine that the defendant is not the father 
of the bastard, he must be forthwith discharged ; 

2. If they determine that he is the father, they must 
make an order of filiation, specifying therein the sum. to be 
paid weekly or otherwise, by the defendant for the support 
of the bastard ; anjd if the mother be indigent, the sum to 
be paid by the defendant for her support, during her con- 
finement and recovery ; 

3. They must certify the reasonable costs of arresting 
the defendant, and of the ordelr of filiation ; 

4. They must reduce their proceedings to writing, and 
subscribe them. 

S 851. If the defendant be adiudered to be the father, Defendant 

1 1 ' TT 1 •/>!/. 1 to pay the 

he must immediately pay the amount certified for the costs ^'f^e^^jn^'*** 
of the arrest and of the order of filiation, and enter into for su*lJ°*^ 
an undertaking, with sufficient sureties approved by the EaJta?d 
magistrates, to the effect, JJJ^^®^* ^^ 

1. That he will pay weekly or otherwise, as may have at^sesSSns. 
been ordered, the sum directed for the support of the child, 

and of the mother during her confinement and recovery, or 
which may be ordered by the court of sessions of the 
county ; and that he will indemnify the county, and town 
or city, where the bastard was or may be born (as the case 
may be), and every other county, town or city, which may 
have been or may be put to expense for the support of the 
bastard, or of its mother during her confinement and recov- 
ei*y, against those expenses, or that the sureties will do so, 
not exceeding the sum mentioned in the undertaking, and 
which must be fixed by the magistrates ; or, 

2. That he will appear at the next court of sessions of 
the county, to answer the charge and obey its order thereon, 
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a 

'or that the sureties will pay a sum equal to a full indem^ 
nity for supporting the bastard and its mother, as provided 
in the first subdivision of section 844. 

On giving § 852. Upon a compliance with the provisions of the last 

undertak- o x j. ^ ± 

fSS'dant section, the magistrates must discharge the defendant ; but 
charged^[ othcrwisc, they or either of them must, by warrant, commit 
to be com', liim to the county jail, or in the city of New York, to the 
city prison of that city, until he be discharged by the court 
of sessions of the county, or deliver an undertaking, as pre- 
scribed by the last section. 



Commit- § 853. During the examination, and until the defendant 
defendant, is discharged by the magistrates, he must remain in custody 
tion?^'^^' <^f *^^ officer who arrested him, unless an undertaking have 
been given for his appearance, as provided in sections 844 
and 851 ; and when committed to prison, he must be actu- 
ally confined therein. 

Proceed- § 854. Whcu sccurity taken out of the county, for the 
magistrate appcaraucc of the defendant at the court of sessions, as pro- 

ifs^lien se~ x jl ■ ■*■ 

curity is vided in section 844, is returned to the majsistrate who 

given by ' o 

on^a?rest * issucd the Warrant, he must associate with himself another 
countyV® magistrate of the same county, and the magistrates thus 

associated must proceed as provided in sections 848 to 

850, both inclusive. 

Examina- § 855. Tho examiuatiou may be had, and the order of 

tionin " p i t i i 

Ind'orde^r filiation made, in the absence of the defendant, unless, be- 
fore the order is made, he require of the magistrate issuing 
the warrant, that the examination be had in his presence, in 
which case the examination must be had, as if the defend- 
ant had originally appeared. 



thereon. 



Magis- § 856, In making an' examination authorized by this 

coraper*^ chapter, the magistrate issuing the warrant, or the magis- 
thl^father tratcs making the examination, may compel the mother of 
^irdl^prol a bastard, chargeable to a county, city or town, or a woman 
if Ihe^re- pregnant of a child likely to be bom such, to disclose the 
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name of the father of the bastard ; or if she refuse to do so, 
may, by a warrant setting forth the cause thereof, at the 
expiration of one month from her delivery, if sufficiently 
recovered, commit her to the county jail, or in the city of 
New York, to the city prison of that city, until she disclose 
the name of the father. 

§ 857. If the mother of a bastard, chargeable or likely to po^^M *' 
become chargeable, as provided in section 840, be possessed twomii- 
of property in hei- own right, any two magistrates of the may mako 
county or city where she is, on the application of any of the paffor the 
officers mentioned in that section, must examine into the mat- thecwidL 
ter, and may make an order charging the mother with the 
payment of money weekly, or otherwise, for the support of 
the bastard. 

§ 858. If, after service of the order upon the mother, she if she do 
do not comply therewith, she must b« committed to the p^v^ehe 

\ ^ '^ , . must be 

county jail, or in the city of New York, to the city prison tXor*" 
of that city, until she comply, or enter into an undertaking, on und?^* 
with sufficient sureties approved by the magistrates, to the 
effect that she will appear at the next court of sessions of 
the county, to answer the matters stated in the order, and 
obey its order thereon, or that the sureties will pay the sum 
mentioned in the undertaking, and which must be fixed by 
the magistrates. 

§ 859. The magistrates, who may have made an order Magis- 
against the father or mother of a bastard, as provided in reduce 

*>-' ^ JT amount 

sections 850 and 857, may, from time to time, for good bl^'paw^by 
cause, reduce the amount therein directed to be paid, and orlJothlr. 
upon the application of any of the officers mentioned in sessions 

'■ ^ ■*■■»■ •^ ^ may re- 

section 840, the court of sessions of the county, upon ten fncreweit 
days' notice to those officers, or to the father and mother of 
the bastard, may reduce or increase the amount so directed 
to be paid. 

§ 860. If the father or mother of a bastard, or of a child proceed- 

o 7 ings 

likely to be born such, abscond from their place of resi- t£e*?athei 



208 CODE OF CRIMINAL PROCBDTTRE 

or mother dence, leaving the bastard chargeable or likely to become 
thek pSce chargeable to the public, a superintendent of the poor of 
dencef the couuty, or an overseer of the poor or other officer of the 
alms-house of the town or city where the bastard was bom, 
or 18 likely to be born, may apply to any two magistrates 
of the city or county where any property, real or personal, 
of the father or mother may be, for authority to take the 
same. Upon due proof of the facts on oath, to the satisfac- 
tion of the magistrates, they must issue their warrant, and 
proceed thereon, in the maimer provided in title VIII, of 
this part, in relation to persons absconding and leaving 
their children chargeable to the public. 



CHAPTER 11. 

APPEALS FROM THE ORDEES OF MAaiSTRATES, RESPECTINa 

BASTARDS. 

Sbction 861. Who may appeal, and in what casep. 
862. Appeal, how taken. 

808. Papers to be traiiBmitt^d by magifitrates, to court of sessions. 
864 Court to hear the case. Evidence on hearing. 

865. Court may affirm, vacate or modify the order, or adjourn tli& 

hearing till the bastard be born. 

866. If woman be not pregnant, or be married before hbr delivery, or 

the child be not born alive, defendant to be discharged. 

867. Order of the court, on affirmance. 

868. Commitment of defendant, if he fail to give undertaking. 

869. Undertaking for appearance on appeal, when forfeited. 

870. When mother bound to appear at the sessions, court to proceed- 

as upon an appeal. 

871. When the court may make an order against the mother, for tUe^ 

support of the bastard. 

872. Proceedings against the mother, on affirmance or modification of 

the order of the magistrates. 

873. 874. Costs on appeal, when awarded and how paid. 

875. When order of filiation vacated, except on the merits, court may 

make a new order of filiation, or bind the defendant to appear. 

876. If order of filiation be vacated, except on the merits, magistrates- 

may proceed anew. 

877 Court to inquire into circumstances of father or mother, commit- 
ted for not giving undertaking to support the bastard. 

678. Father or mother unable to support the bastard, may be di:^ 
charged. 

879. Notice, before discharge, and examination of the matter. 

880. Party cannot be discharged, but by the court. 
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§ 861. A })er8on deeming himself aggrieved by the order J^^JaT,*^ 
of two magistrates, made purauant to the last chapter, may what case* 
appeal therefrom to the next court of sessions of the county ; 
except that a person who has executed an undertaking to 
obey an order of filiation, and indemnify the public, as pro- 
vided in section 851, cannot appeal from any other part of 
the order mentioned in section 850, than that which fixes 
the weekly or other allowance to be paid. 

§ 862. When the father or mother of the bastard has howtSken. 
entered into an undertaking for appearance at the next 
court of sessions of the county, as provided in sections 851 
and 858, it is an appeal from the order of filiation or main- 
tenance : and no other notice thereof is necessar^^ In 
any other case, the appeal is taken, by a Avritten notice of 
at least ten days before the court, to the magistrates who 
made the order, and to the party affected thereby, or to the 
officer at whose instance it was obtained. 

§ 863. The magistrates receiving an undertaking for ap- j^*p^jj]^ 
pearance at the court of sessions, must transmit it to the nm^i ^^ 
' court, before its opening, with a certified copy of the order »of" 

-, -t fi sessions. 

appealed from. 
§ 864. The court must immediately, or at any other time court to 

hear the 

it may appoint, proceed to hear the allegations and proofs s**®* ^^** 

•/ JTir / JT o 1 dence on 

of the parties ; and the party in whose favor the order M^as bearing, 
made, must support it by evidence. If the mother of the 
bastard be dead or insane, her testimony on the examina- 
tion before the magistrates is receivable in evidence. 

S 865. The court may affirm or vacate an order of filia- cpurt may 

... , . , affirm, va- 

tion Ox mamtenance, or may reduce or mcrease the sum ^JJ^/Jytho 
ordered to be paid for the support of the bastard or its adjourn' 
mother: and, disre^ardinff defects in form in the order, inltiiuhe 

' ; ^ . ^ <. T/» 1 bastard be 

must amend it according to the fact. If, when the appeal ^^^*^- 
is heard, the bastard be not born, the court may adjourn the 
hearing, until it be born, and in that case, must take an 
undertaking from the party appealing, for his appearance, 

27 
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in such sum and with such sureties as the court mav deem 
suflScient. 

£ nor*° § ^^^- ^^ *^^ woman alleged to be pregnant, be not so, 
SJb^mw- or 1>^ married before her delivery, or the child be not born 
hir dliiv^ alive, the defendant must be discharged from custody, or 

ery, or the , . , , . . 

Sot born ^^'^^ ^^^ obligation of his undertaking, either by the court 
findintTo or magistrates, upon that fact being made to appear. 

be dis- 
charged. 

Order of § 867. If, upou the hearing of the appeal, the court of 

the court, • /v* •% ^ _t*i* •* * i * j i 

on affirm- scssious amrm an order oi uliation or mamtenance, it must 



ance. 



require the defendant to enter into an undertaking, with 
sufficient sureties, approved by the court, to the eflfect that 
he will pay, weekly or otherwise, according to the order as 
made by the magistrate or modified by the court, the sum 
directed for the support of the bastard, and of the mother 
during her confinement and recovery ; and that he will in- 
demnify the county, and town or city where the bastard 
was or may be born (as the case may be), and eveiy other 
county, town or city, which may have been put to expense 
for the support of the child, or of its mother during her 
confinement and recovery, against those expenses, or that 
the sureties will do so, not exceeding the sum mentioned in 
the undertaking, and which must be fixed by the com*t. 

Commit- § ^^^- ^^^ ^^ judgment of affirmance, the defendant do 
dSendint, not eutcr iuto an undertaking, as provided in the last sec- 
giveunde?- tiou, he must bc committed to the county jail, or in the 

city of New York, to the city prison of that city, until he 

do so, or be discharged by the court. 

undertak- § ^^^' ^^^ Undertaking for the appearance of the de- 
peaJance^' feudant, at the court of sessions, upon an appeal, is for- 
when'^for^ fcited, by his neglect to appear, or to give the undertaking 

mentioned in the last two sections, unless he be dischai'ged 

by the court. 

When § 870. When the mother of a bastard is bound to appear 

blTundlio at the court of sessions, or is committed as provided in sec- 

appear at 
the sea- 
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tion 858, the court must proceed in respect to the matter, s^ons, 
in the same manner as upon an appeal. Epon^ln ^ 

appeal, 
when the 

§ 871. If the court be satisfied that the tnother has prop- {^^k* ™*^ 
erty in her own right, sufficient to enable her to support ^afnstthe 
the bastard or contribute to its support, it must confirm the the sup- *^' 

. . ir y port of the 

order mentioned m section 857, or may vary the sum bastard, 
ordered to be paid weekly or otherwise ; or if not, it must 
discharge her from custody or from the obligation of her 
undertaking. 

§ 872. If the court affirm or modify the order, as pro- f^^^^^' 
vided in the last section, it must require the defendant to mothlr,*5S 

... lii* •^^ /v>*i i* 1 affirmance 

enter into an undertaking, with sumcient sureties approved or modifl- 

^' . ^^ cation of 

by the court, to the effect that she will pay, weekly or oth- *; f jf/^®/ , 
erwise, according to the order, as made by the magistrates *®****®«- 
or modified by the court, the sum directed for the support 
of the bastard, or that the sureties will do so, not exceed- 
ing the sum mentioned in the undertaking, and which must 
be fixed by the court. If the undertaking be not given 
she must be committed in the manner provided in sec- 
tion 868. 

§ 873. The court must award costs to the party in whose costs on 

. , . appeal, 

favor an appeal is determined. When awarded against awarded 
county superintendents or overseers of the poor of a town, pld.^^"^ 
not liable for the support of its owi^ poor, they must be 
paid by the county treasurer, on delivering to him a certi- 
fied copy of the order and of the taxed costs, and must be 
charged by him to the town in the same county, liable 
to support the bastard, or if there be none, to the 
county. In the city of New York, when costs are 
awarded upon an appeal, to the person charged as the father 
or mother of the bastard, they must, upon the production 
of similar vouchers, be paid by the comptroller of that city, 
and charged to the appropriation made to the commission- 
ers of charities and corrections thereof. 

§ 874. In other cases, the payment of the costs may be m. 
enforced by the court, as in a civil action. If the party 
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against whom they ai'e awarded, reside out of the jurisdic- 
tion of the court, an action may be brought on the order, 
by the party entitled to the costs, in which the production 
of a certified copy of the order and of the taxed costs, is 
conclusive evidence. 

When & 875. If the court vacate an order of filiation, for any 

order of ^ ^ ^ i ^ 

Jacited, other cause than upon the merits, it must proceed, and may 
the merfts, make an original order of filiation, in the manner prescribed 
make a in the secoud subdivision of section 850, or bind the person 

new order ^ ^ ^ ' ^ ^ ^ 

oJbVndthe charged, in an undertaking, in a sum and with sureties 
toappear.' approved by the court, to appear at the next court of 
sessions. 

Biiatimfbe § ^^^* ^^ *^^ ordcr bc vacated for any other, cause than 
elceift^on ou the mcrfts, and the peraon charged be bound as provided 
mli^i- " in the last section, the same proceedinejs may be had by the 

trates may . a^ o •/ j 

proceed magistrate, for the apprehension of the defendant, and for 
making an order of filiation, and for the commitment of 
the defendant for not giving an undertaking, as are author- 
ized in the first instance. And the same proceedings must 
be subsequently had, in all respects. 

Court to § 877. When a person is committed to prison, charged 
into dr- as the father of a bastard, or of a child likely to be born a 
es of father bastard, and when the^ mother of a bastard is so committed, 

or mother. ' ' 

fo™^t"^*^ for not giving an undertaking to support the bastard, or to 
lertkk?n"g indemnify the public, the court must inquire, from time to 

to support ,, , T.. 

Jhe^*>as- time, into the circumstances and ability of the father or 
mother, to support the bastard and to procure security 
therefor. 

Father or § 878. If the court be at any time satisfied that the 

mother <^ ^ •' 

Support** father or mother is wholly unable to support the bastaixl, or 
twd!**Sray to contribute to its support, or to procure security therefor, 
charged, it may, in its discretion, order the father or mother to be 
discharged from imprisonment. 

Se'fore* § ^^^* Before granting the order, the court must be satis- 

and eiam- ficd that rcasouablc notice has been given to the overseers 
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of the poor^ or to the county superintendents, or chief officers Jj**}^*^" 
of the alms-house, at whose instance the party was commit- •"»tt«r. 
ted, of the intention to apply for a discharge, and must hear 
the allegations and proofs of the superintendents, overseers 
or officers, and may examine the party applying on oath 
respecting the subject of the application. 

^ 880. A person committed, as provided in section 877, SSSot 
cannot be discharged from imprisonment, except by the chwled, 
court of sessions of the county. the court. 



CHAPTER III. 



ENFORCEMENT OF THE UKDERTAKING FOR THE SUPPORT^ OF 
THE BASTARD OR ITS MOTHER, OR FOR APPEARANCE ON AP- 
PEAL. 

Section 881 Court to order prosecution of undertaking, when forfeited. By 

whom prosecuted. 

882. In whose name undertaking to be prosecuted. 

883. Evidence in the action, and measure of damages. 

884. For a subsequent breach of the undertaking, new action may be 

brought. 

885. Costs, how recovered, when awarded against the plaintiff. 

886. Action may be maintained on the order of the magistrates or 

court. 

§ 881. If an undertaking for the appearance at the court court to 
of sessions, of a person charged as the father or motlier of ecutionof 
a bastard, be forfeited, tbe court may order it to be prose- fo&Ju^" 
cuted ; and the sum mentioned therein may be recovered, pJoS^™ 
and when collected, must, except in the city of New York, 
,l)e paid to the county treasurer, and by him credited to tlie 
town in the same county, liable to the support of the bastard, 
or if there be none, to the county. In the city of New 
York, the court must order the undertaking to be prosecuted 
oy the commissioners of charities and corrections, and when 
collected, it must be paid into the city treasury. In every 
other county, it must be prosecuted by the district attorney. 



cuted. 
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name**" § 882. When an undertaking to obey an order, in rela- 
in1?f"be" tion to the support of a bastard, or of a child likely to be 
?itld. bom a bastard, or of its mother, is forfeited, it may 
be prosecuted in the name of the county superintendents 
of the county, or the overseers of the poor of the 
town, which was liable for the support of the bastard, or 
which may have incurred any expense in the support of the 
bastard, or of its mother, during her confinement and recov- 
ery ; or in the city of New York, in the name of the corpo- 
ration of that city. 

Evidence 8 883. lu the action mentioned in the last section, it is 

in the ac- *^ 

mM«ure*of ^^^ ncccssary to prove the actual payment of money by a 
damages. Q^y^jity Superintendent, overseer of the poor, officer of an 
alms-house, or other person ; Imt the neglect to pay a sura 
ordered to be paid by competent authority, for the support 
of the bastard, or of its mother, is a breach of the imder- 
taking, and the measure of the damages is the sum ordered 
to be paid, and which was withheld at the time of the 
commencement of the action, with interest thereon. 

For a 8ub- § §84. For a breach of the undertaking, after the recoveiy 

sequent « o? •' 

thruSdw-- ^f damages or the commencement of an action, another 
S^w'iction action may, in the same manner, be brought. The money 

mav be ^"^ 

brought, collected upon the undertaking must be paid, and credited, 
in the manner provided in section 881. 

recoSwedT § ^^^' ^^^ ^^ ^^^ action, costs be awarded against the 
Twlrded plaintiffs, they may be recovered, as follows : 
pfSntitr. ® 1. If against the coi'poration of the city of New York, 
in the same manner as in any other action ; 

2. If against county superintendents or overseers of the 
poor, they must, upon the delivery of a transcript of the 
judgment, be paid by the county treasurer, and by him 
charged to the town in the same county, liable for the sup- 
port of the bastard, or if there be none, to the county. 

Action 8 886. An action may be maintained by the parties au- 

mav be • ^ ^ *^ , 

tafnedon thorized by section 882, upon an order made by two magis- 
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trates, or by a court of sessions, for the payment of a sum ^^the^*' 
weekly or otherwise, for the support of the bastard or its JJJf^ 
mother, notwithstanding an undertaking may have been ^"^^^^ 
given to comply with the order ; and in case of the death 
of the person against whom the order was made, an action 
may be maintained thereon against his executors or admin- 
istrators. But when an undertaking is given to appear at 
ihe next court of sessions, no action can be brought on the 
order until it is affimied by the cornet. 



TITLE Vr. 

OF PROCEEDINGS RESPECTING VAGRANTS. 

Section 887. Who are vafprantfl. 

888. Proceedings before magistrate. 

889. Child, how kept. 

890. Peace officers, when required by any person, to carry vagrant be- 

fore a magistrate for examination. 

891. Vagrant, when to be convicted. Form of certificate of convic- 

tion. 

892. Certificate to constitute record of conviction, and to be filed. Com- 

mitment of vagrant. 

893. Children begging, how disposed of. 

894. Peace officers to arrest and pursue a person disguised, and take 

him before a magistrate. 

895. Private citizen may do so, without warrant. 

896. Peace officer may require aid. Duty of persons required to aid 

him. 

897. Neglect or refusal to aid peace officer, without lawful cause, a 

misdemeanor. Punishment. 

898. Magistrate may depute an elector of the county to make arrest 

of person disguised. If his name be not known, fictitious 
name may be used. 

§ 887. The following persons are vagrants : who arc 

1. A pei'son who, not having visible means to maintain 
himself, lives without employment ; 

2. A person who, being an habitual drunkard, abandons, 
neglects, or refuses to aid in the support of his family ; 

3. A person who has contracted an infectious or other 
disease, in the practice of drunkenness or debauchery, re- 
quiring charitable aid to restore him to health ; 

4. A common prostitute, who has no lawful employment, 
whereby to maintain herself; 
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5. A person wandering abroad and begging, or who goes 
about from door to door, or places himself in the streets, 
highways, passages, or other oublic places, to beg or re- 
ceive alms ; 

6. A person wandering abroad and lodging in taverns, 
groceries, ale-houses, watch or station-houses, out-houses, 
market places, sheds, stables, bams or uninhabited build- 
ings, or in the open air, and not giving a good account of 
himself ; 

7. A person, who, having his face painted, discolored, 
covered or concealed, or being otherwise disguised, in a 
manner calculated to prevent his being identified, appears 
in a road or public highway, or in a field, lot, wood or 
in closure. 

8. Any child between the a^e of five and fourteen, hav- 
ing sufiicient bodily health and mental capacity to attend 
the public schools, found wandering in the streets or lanes 
of any city or incorporated village, a truant, without any 
lawful occupation. 

Proceed- § 888. Whcu complaiut is made to any magistrate by any 

iiigs before ... /v» •, ij i_t* 

magistrate, citizcu or pcacc oflicer agaiust any vagrant under subdivi- 
sion 8 of the last section, such magistrate must cause a 
peace officer to bring such child before him for examina- 
tion, and shall also cause the parent, guardian or master of 
such child, if the child has any, to be summoned to attend 
such examination. 

If, thereon, the complaint shall be satisfactorily estab- 
lished, the magistrate must require the parent, guardian or 
master to enter into an engagement in writing to the cor- 
porate authorities of the city or village, that he will restrain 
such child from so wandering about, will keep him in his 
own premises or in some lawful occupation, and vnll cause 
him to be sent to some school, at least four months in each 
year, until he become fourteen years old. 

The magistrate may, in his discretion, require security 
for the faithful performance of such engagement. 

If the child has no parent, guardian or master, or none 
can be found, or if the parent, guardian or master refuse 
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or neglect, witliin a reasonable time, to enter into such en- 
gagement, and to give such sedurit)* if required, the mag- 
istrate shall by Avarrant commit the child to such place as 
shall be provided for his reception. If no such place for 
his reception has been provided, he shall commit him to the 
alms-house of the county. 

§ 889. Every child received pursuant to the last section* g^JJ^j^^ ^ 
shall be kept until discharged by the over- 
seers of tho poor or the commissioners of the alms-house of 
the city or village, and may be bound out as an appren- 
tice by them, or either of them, with the consent of any 
magistrate, or any of the aldermen of the city, or any 
trustee of an incorporated village where he may be, in the 
same manner, for the same periods and subject to the same 
provisions in all respects as directed in respect to parents 
whose children have become chargeable on any town. 

8 890. A peace officer must, when required by any per- Peace 

1 Ti»'»« i»i T* officers, 

son, take a vagrant before a justice of the peace or police J^^^j^^ed 
justice of the same city, village or town, or before the son^'to^®'' 
mayor, recorder, or city judge, or judge of the general ses- wrant 
sions of the same city, for the purpose of examination. SJrIxamt® 

ination. 

§ 891. If the magistrate be satisfied, from the confession vagrant, 
of the person so brought before him, or by competent tes- ronv"ctedc 

■^ , ^ . . Form of 

timony, that he is a vagrant, he must convict him, and must ^f ^^^^/jj^® 
make and sign, with his name of office, a certificate in sub- ****"' 
stantially the following form : 

" I certify that A. B., having been brought before me, 
charged with being a vagrant, I have duly examined the 
charge, and that upon his own confession in my presence, 
[or 'upon the testimony of C. D.,' etc., naming the witnesses], 
by which it appears that he is a person [pursuing the 
description contained in the subdivision of section 887, 
which is appropriate to the case], I have adjudged that he 
IS a vagrant. 

" Dated at the totv7i [or city] of , the day of 

, 18 . 

" E. R, 
"Justice of the peace of the town 

of ," [or as the case may be.] 

28 

i 
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cjrtiflcate g 892. The magistrate must immediately cause the cer- 
ontJiwrc*? tificate, which constitutes the record of conviction, to be 
to^be flVed. filed iu the office of the clerk of the county, and must by a 
ment of Warrant, signed by him with his name of office, commit the 

vagrants. 7 o ^ 7 

vagrant, if not a notorious offender, and a proper object for 
such relief, to the county poor-house if there be one, or to 
the alms-house or poor-house of the city, village or town, 
for not exceeding six months, at hard labor, or if the vagrant 
be an improper person to be so committed, he must be com- 
mitted for a like term, to the county jail, or in the city of 
New York, to the city prison or penitentiary of that city. 

Children 8 893. If a child be found beffffine: for alms, or soliciting 

begging, ^ ^^ o 7 o 

SS^d of charity from door to door, or in a street, highway, or public 
place in a city, village or town, a justice of the peace or 
police justice, on complaint and proof thereof, must com- 
mit the child to the county poor-house or other place pro- 
vided for the support of the poor, to be kept, employed 
and instructed in useful labor, until discharged by the 
county superintendents of the poor, or in the city of New 
York, by the commissioners of charities and corrections, or 
bound out as an apprentice by them, as prescribed by 
special statutes. 

Peace ^ § 894. It is the duty of every peace officer of the county, 
pureuVa^ city, village or town, where a person described in the sev- 
gSbed,^^*" enth subdivision of section 887, is to aiTest and take him 
him before before a magistrate mentioned in section 888, to be pro 

ainagis- ^ ^ r xr 

trate. cecded against as a vagrant. 

privatecit- § 895. A private citizen of the county may also, with- 
d^oso out warrant, exercise the powers conferred upon a peace 
warrant, officer by the last section. 

Peace § 896. lu the execution of the duties imposed by section 

?equ1re™*^ 894, the peace officer may command the aid of as many 
of pe^^og^ male inhabitants of his county, city, village or town, as he 
aid him. jjja^y think proper; and a citizen so commanded, may pro- 
vide himself or be provided with, such means and weapons 
as the officer giving the command may designate. 
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§ 897. A person commanded to aid the officer, as pre- Ne«i«ctor 
scribed in the last section, and who without lawful cause ^Jg^?**'* 
refuses or neglects to do so, is guilty of a misdemeanor, and SuSe "i 
is punishable by a fine not exceeding two hundred and me\nor. 
fifty dollars, or by imprisonment not exceeding one year, or ™®"*- • 
both. 

§ 898. A magistrate to whom complaint is made against Magistrate 
a person charged as a vagrant, as described in the seventh p{*^^"^^ 
subdivision of section 887, may, by a warrant, signed by JSlif^"^^ 
him with his name of office, depute an elector of the county SSSon^iis- 
to arrest and brine: the vagrant before him, to answer the ith\a ' 

^ o o 7 ^ name In* 

complaint; and if the name of the person complained of g^^j^^JJJ;^'" 
be not known, he may be described in the warrant and in Se^sed/'^ 
all subsequent proceedings thereon, by a fictitious name. 



TITLE VII. 

OF PKOCEEDnS-GS RESPECTING DISORDERLY PERSONS. 

Section 8d9. Who are disorderly persons. 

900. On complaint, warrant to be issued. 

901. On confession or proof that he is a disorderly person, security to 

be required. 

902. If security given, defendant to be discharged. If not, to be con- 

victed. Form of certificate. 
908. Certificate, to constitute record of conviction, and to be filed. 
Commitment thereon. 

904. Undertaking, when forfeited. 

905. How prosecuted, and proceeds how applied. 

906. When new security may be required, or defendant committed 

after recovery on undertaking. 

907. Defendant committed for not giving security, how discliarged. 

908. Keeper of prison, to return list of disorderly persons committed 

to court of sessions. 
900. Examination of the case by the court. 

910. Court may discharge, or authorize the binding out of disorderly 

person. 

911. Court may also commit him to prison. Nature and duration of 

imprisonment. 

912. Order to procure materials and implements, and to compel liim 

to work. 

913. Expense of materials or implements, how paid for, and proceeds 

of labor, how disposed of. 
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whomre 8 899. The f ollowiiic: are disorderly persons; 

disorderly o o v jr ^ ^ 

persons. ^ PersoHs who actually abandon their wives or children, 
without adequate support, or leave them in danger of 
becoming a burden upon the public, or who neglect to 
provide for them according to their means ; 

2. Persons who threaten to run away, and leave their 
wives or children a burden upon the public ; 

3. Persons pretending to tell fortunes, or where lost or 
stolen goods may be found ; 

4. Keepers of bawdy houses or houses for the resort of 
prostitutes, drunkards, tipplers, gamesters, habitual crimi- 
nals, 01* other disorderly persons; 

6. Persons who have no visible profession or calling, by 
which to maintain themselves, but who do so, for the most 
part, by gaming ; 

6. Jugglers, common showmen and mountebanks, who 
exhibit or perform for profit puppet shows, wire or rope 
dancers, or other idle shows, acts or feats ; 

7. Persons who keep, in a public highway or place, an 
apparatus or device for the purpose of gaming, or who go 
about exhibiting tricks or gaming, therewith ; 

8. Persons who play, in a public highway or place, with 
cards, dice or any other apparatus or device for gaming • 

9. Habitual criminals within the provisii »ns of this Code. 

On com- § 900. Upon complaiut on oath, to a justice of the peace 
b^issued**^ or police Justice of a city, village or town, or to the mayor, 
recorder, city Judge or judge of the general sessions of a city, 
against a person, as being disorderly, the magistrate must 
issue a warrant, signed by him, with his name of office, 
requiring a peace officer to arrest the defendant, and bring 
him before the magistrate for examination. 

on^confes- § 901. If the magistrate be satisfied, from the confes- 
thStheis sion of the defendant, or by competent testimony, that he 
fy pireonr is a disorderly person, he may require that the person 
be^re- cTiargcd give security, by a written undertaking, with one 
or more sureties approved by the magistrate, to the follow- 
ing effect : 
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1. If he be a person described in the first or second sub- 
division of section 899, that he will support his wife and 
children, and will indemnify the county, city, village or 
town, against their becoming, within one year, chai'geable 
upon the public ; 

2. In all other cases, that he will be of good behavior for 
the space of one year ; 

Or that the sureties will pay the sum mentioned in the 
undertaking, and which must be fixed by the magistrate. 

§ 902. If the undertaking be given, the defendant must JJ. ®|°i^en, 
be discharged. But if not, the magistrate must convict to bi^dfs^' 
him as a disorderly person, and must make and sign with if not! tb 
his name of office, a certificate in substantially the follow- ^^^^^t 

ing form : certlflcate. 

" I certify, that A. B., having been brought before me 
charged with being a disorderly person, I have duly exam- 
ined the charge, and that upon his own confession in my pres- 
ence, [or ^ upon the testimony of C. D.,' <fec., naming the wit 
nesses], by which it appears that he is a [pursuing the de- 
scription contained in the subdivision of section 899, which 
is appropriate to the case], I have adjudged that he is a 
disorderly person. 

" Dated at the town [or * city '] of , the day of 

,18 

"E. F., 

Justice of the peace of the town 

of ," [or as the case may be]. 

8 903. The maefistrate must immediately cause the certi- certiflcat©, 

o ^ <s "^ ^ to conati- 

ficate, which constitutes the record of conviction, to be filed ^^^ ^^^ 
in the office of the clerk of the county, and must, by a war- tion! and 
rant signed by him, with his name of office, commit the de- ^^™™*^' 
fendant to the county jail, or in the city of New York, to ^^e^eon. 
the city prison or penitentiary of that city, for not exceeding 
six months at hard labor, or until he give the security pre- 
scribed in section 901. 

§ 904. The undertaking mentioned in section 901 is for- JJ^^^^'JJ^' 
feited, by the commission of any of the acts which consti- 'o**'®*^®*^- 
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tute the person by whom it was given a disorderly person, 
and in the case of a person described in the seventh and 
eighth subdivisions of section 899, by his playing or bet- 
ting, at one time or sitting, for money or property exceed- 
ing the value of two dollars and fifty cents. 

How jM-o- g 905. When an undertaking is forfeited, it may be prose- 
Seedrhow cuted iu the name of the county superintendents of the 
applied. p^Qp^ OP ^]j^ overseers of the poor of the town, or in the 

city of New York, in the name of the corporation of that 
city, and the sum collected in the action must be paid into 
the county or city treasury, as the case may be, for the 
benefit of the poor. 

when^new § 906. Upou a rccovcry on the undertaking, the court 
required, ^^ which it is had may require from the defendant new 
Sntl^om-*^" security, in the manner provided in section 901, or if he 
after re- fail to 2:1 ve it, may commit him in the manner provided in 

oovery on '>-' ' •' ^ 

imdertak- gectioU 903. 

* 

Defendant § 907. A pcrsou Committed as a disorderly person, on 

committed n •■* . • •. in*i ii i 

for not tailure to give security, may be discnarged by any two 
w diJ-' justices of the peace or police justices, in the county, upon 
charged, gxying sccurity, as originally required, pursuant to section 
901. 

Keeper of § 908. The keeper of every prison to which disorderly 
of*d™or-* persons may be committed, must return to the court of 
sonl^oom- sesslous of the county, on the first day of each term, a 
™ourt of" list of the persons so committed and then in his custody, 

sessions* 

with the nature of the offense of each, the name of the 
magistrate by whom he was committed, and the term of 
his imprisonment, 

Bxamina- S 909. The court of scssious must thereupon inquire into 

tion of the ^ , n ^ ii a i j. 

thl^court *^^ Circumstances of each case, and hear any proof that 
may be offered, and must exandne the record of conviction, 
which is evidence of the facts contained in it, until dis* 
proved. 
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§ 910. The court may discharge a person so committed ^pgchar^e^ 
from imprisonment, either absolutely or upon his giving f/e The^^*"" 
security as provided in section 901, or if he be a minor, olJt^ifdis- 

ord©rlv 

may authorize the county superintendents of the poor, or person- 
the overseers of the poor of the town, or in the city of 
New York, commissioners of charities and corrections, to 
bind him out in some lawful calling as a servant, a[)prentice, 
mariner or otherwise, until he be of age ; or if he be of age, 
to contract for his service with any person, as a laborer, 
servant, apprentice, mariner or otherwise, for not exceeding 
one year. The binding out or contract, pursuant to this sec- 
tion, has the same effect as the indenture of an apprentice, 
with his own consent and that of his parents, and subjects 
the person bound out or contracted, to the same control of 
his master and of the court of sessions of the county, as 
if he were bound as an apprentice. 

§ 911. The court may also, in its discretion, order a per- aSS^cS?- 
son convicted as a disorderly person, to be kept in the prison!" ^ 
county jail, or, in the city of New York, in the city prison and dura- 
or penitentiar)^ of that city, for a term not exceeding six gfe?Jt"" 
months at hard labor. 



S 912. If there be no means provided in the prison, for order to 

o r r 7 procure 

employing the offender at hard labor, the court may direct ^d^lmpiV 
the keeper to furnish him such employment as it may to^compei 
speciiy, and for that purpose, to purchase materials and ^ork. 
implements, not exceeding a prescribed value, and to com- 
pel the offender to perform the work allotted to him. The 
expenses incurred in carrying the order into effect, must be * 
paid to the keeper by the county treasurer, upon the deliv- 
ery to him of the order of the court, and an account under 
the oath of the keeper, of the materials and implements fu!- 
nished. 

§ 91 a. The keeper must sell the produce of the labor of SSIriais''^ 
the offender, and must account for the cost of the materials mJSts!®" 
or implements purchased, and for one-half of the surplus, for, and 

A ^ / ^ ^ ^ ' proceeds 

to the board of supervisors, and pay it into the county goJ?*S£ 

posed of. 
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treasury, and pay tbe other half of the surplus to the per- 
son by whom it was earned, on his discharge from impris- 
onment. He must also account to the court, when required, 
for the materials or implements purchased, and for the dis- 
position of the proceeds of the labor* of the offender. 



TITLE VIIL 

OF PROCEEDINGS RESPECTING THE SUPPORT OF POOR PERSONS. 

Section 914. Who may be compelled to support poor relatives. 

915. Order to compel a person to support a poor relative, by whom and 

how applied for, to court of sessions. 

916, Court to hear the case, and make order of support. 

917 Support, when to be apportioned among different relatives. 

918. Order, to prescribe time during which support is to continue, or 

may be indefinite. When and how order may be varied. 

919. Costs, by whom to be paid, and how enforced. 

920. Action on the order, on failure to comply therewith. 

921. Parents leaving their children chargeable to the public, how 

proceeded against. 

922. Seizure of their property. Transfer thereof, when void. 

923. Warrant and seizure, when confirmed or discharged. Direction 

of the court thereon. 

924. Warrant, in what cases to be discharged. 

925. Sale of the property seized, and application of its proceeds. 

926. Powers of superintendents of poor. 

Who may 8 914. The father, mother and children, of sufficient 

be compel' , , . . . 

port poo^ ability, of a poor person who is insane, blind, old, lame, 
relatives, -impotent or decrepid, so as to be unable by work to maintain 
himself, must at their own charge, relieve and maintain 
him in a manner to be approved by the overseers of the 
town where he is, or in the city of New York, by the com- 
missioners of charities and corrections. 

compel a § 915. If a relative of a poor person fail to relieve and 

person to <^ ^ ^ . . 

poorreia? maintain him, as provided in the last section, the^overseei^ 
whom^and of the poor of the town where he is, or in the city of New 

liow an* 

plied for, York, the commissioners of charities and corrections may 

to court ' . . •' 

sionT apply *^ *^^ court of sessions of the county where the 
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relative dwells, for an order to compel such relief, upon at 
least iien days written notice, served personally, or by leav- 
ing it at the last place of residence of the person to whom 
it is directed, in case of his absence, with a person of 
suitable age and discretion. 

§ 916. At the time appointed in the notice, the court g^J^'Jjj*® 
must proceed summarily to hear the allegations and proofs S^Se m? 
of the parties, and must order such of the relatives of the support, 
poor person, mentioned in section 914, as were served with 
the notice and are of sufficient ability, to relieve and main- 
tain him, specifying in the order the sum to be paid weekly 
for his support, and requiring it to be paid by the father, 
or if there be none, or if he be not of sufficient ability, 
then by the children, or if there be none, or if they be 
not of sufficient ability, then by the mother, 

§ 917. If it appear that any such relative is unable wholly ^'{PP^t'^'be 
to maintain the poor person, but is able to contribute eS'aming" 
toward his support, the court may direct two or more rel- reiatwSs. 
atives, of different degrees, to maintain him, prescribing 
the proportion which each must contribute for that purpose ; 
and if it appear that the relatives are not of sufficient ability 
wholly to maintain him, but are able to contribute some- 
thing, the court must direct the sum, in proportion to their 
ability, which they shall pay weekly for that purpose. 

8 918. The order may specif y the time durine: which the order to 

o ^ J 1. J o ^ ^ prescribe 

relatives must maintain, the poor person, or during which ligwlifch 
any of the sums directed by the court are to be paid, or to^con-' ^* 
it may be indefinite, or until the further order of the court, may be in- 

m • . . definite. 

The court may from time to time vary the order, as circum- J^^ "oAer 
stances may require, on the application either of any rela- ^ed! 
tive affected by it, or of an officer on whose application the 
order was made, upon ten days' written notice. 

§ 919. The costs and expenses of the application must costs, by 
be ascertained by the court, and paid by the relatives anf toW 
against whom the order is made ; and the payment thereof, ^^'^^^^ 
and obedience to the order of maintenance, and to any order 
for the payment of money, may be enforced by attachment. 

29 
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j^ction^ on § 920. If a relative, required by an order of the court, 
tooS^^ to relieve or maintain a poor person, neglect to do so in the 
there th. m^jjjj^j, approved by the officers mentioned in section 914, 
and neglect to pay to them weekly the sum prescribed by 
the court, the officers may maintain an action against the 
relative, and recover therein the sum prescribed by the 
court, for every week the order has been disobeyed, to the 
time of the recovery, with costs, for the use of the poor. 
In the city of New York, the action must be in the name 
of the corporation of that city. 

Parento § 921. Whcu the father, or the mother being a widow 

\etLv\ng > o 

drelf*^*^"" <^^ li'^^g separate from her husband, absconds from the 
to tSS?5i^ children, or a husband froDi his wife, leaving any of them 
proceeded chargeable or likely to become chargeable upon the public, 
the officers mentioned in section 914 may apply to any two 
justices of the peace or police justices in the county in 
which any real or personal property of the father, mother 
or husband is situated, far a warrant to seize the same. 
Upon due proof of the facts, the magistrate must issue 
his warrant, authorizing the officers so applying to take 
and seize the property of the person so absconding. 

^^zure of § 922. The officers so applying may seize and take the 
KaStfe?" property, wherever it raay be found in the same county ; 
wh^ void, and are vested with all the right and title thereto, which 
the pei*8on absconding then had. The sale or transfer of 
any personal property, left in the county from which he 
absconded, made after the issuing of the warrant, whether 
in payment of an antecedent debt or for a new considera- 
tion, is absolutely void. The officers must immediately 
make an inventoiy of the property seized by them, and 
return it, together with their proceedings, to the next court 
of sessions of the county where they reside, there to be 
filed. 

Warrant § 923. The court, upou inquiring into the circumstan- 

c^'flrmlS ^^® ^^ *^® case, may confirm or discharge the waiTant and 

charged, scizurc ; and if it be confirmed, must, from time to time, 

of?he***° direct what part of the personal property must be sold, 



J 
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and how much of the proceeds of the sale, and of the rents court 

^ ^ ^ thereon. 

and profits of the real property, if any, are to be applied 
toward the maintenance of the children or wife of the per- 
son absconding. 

§ 924. If the party against whom the warrant issued, J^^^J** 
return and support the wife or children so abandoned, or gl^dli*^ 
give security satisfactoiy to any two justices of the peace, ^ *^*® ' 
or police justices in the city, village or town, to the over- 
seers of the poor of the town, or in the city of New York, 
to the commissioners of charities and corrections, that the 
wife or children so abandoned shall not be chargeable to 
the town or county, then the warrant must be discharged 
by an order of the magistrates, and the property taken by 
virtue thereof restored to the party. 

§ 925. The officers must sell at public auction the prop- saieoftiMi 
erty ordered to be sold, and receive the rents and profits of |eized, ^^^ 
the real property of the person absconding, and in those f^ }JJ.S^*^^ 
cities, villages or towns which are required to support their 
own poor, the officers charged therewith must apply the 
same to the support of the wife or children so abandoned ; 
and for that purpose must draw on the county treasurer, 
or in the city of New York, upon the comptroller, for the 
proceeds as directed by special statutes. They must also 
account to the court of sessions of the county, for all money 
so received by them, and for the application thereof, from 
time to time, and may be compelled by that court to render 
that account at any time. 

§ 926. In those counties where all the poor are a charge Powers 
upon the county, the superintendents of the poor are vested ?ntlS§lnt» 
with the same powers, as are given by this title to the over- 
seers of the poor of a town, in respect to compelling rela- 
tives to maintain poor persons, and in respect to the seizure 
of the property of a parent absconding and abandoning 
his family ; and are entitled to the same remedies in their 
names, and must perform the duties required by this title, 
of overseers, and are subject to the same obligations and 
control 
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TITLE IX. 

OF PROOSEDINGS RESPECTING MASTERS^ APPRENTICES AND SER- 
VANTS. 

Shgtion 027. Complaint against apprentice or servant, for absenting himself, 

or refusing to serve, or for a misdemeanor or ill behavior. 
028. Warrant, when complaint is made in the absence of the de- 
fendant. » 

929. Warrant, by whom and how executed. 

930. Hearing the complaint, and committing or discharging the de- 

fendant. 

931. Complaint against the master, for cruelty, misusage or viola- 

tion of duty. 

932. Hearing the complaint, and dismidsing it or discharging the ap- 

prentice or servant. 

933. Preceding sections, not applicable to apprentice with whom 

money is received or agreed for. 

934. Complaint against master in such case, and direction thereon. 

935. If complaint not compromised, the master to be held to appear 

at sessions. 

936. Proceedings thereon and order of the court. 

937. Complaint by master against clerk or apprentice, where monej 

is paid or agreed for. Clerk or apprentice, when held to ap- 
pear at sessions. 

938. Proceedings thereon, and order of the court. 

939. 940. Indenture or contract of service, how assigned on death 

of master. 

Complaint 8 927. If EH apprentice or servant, lawfully bound to 

against ap- ^ ^^ ^ . 

SJ^servant, servlce ES prescribed by special statutes, willfully absent 
fSg him-"*' himfeelf therefrom, without the leave of his master, or re- 
orrefus- fusc to scFvc accordiug to his duty, or be guilty of any 
forY rate- niisdemeanor or ill behavior, his master may make com- 
or rfi^bS?^ plaint of the facts under oath, before a justice of the peace 
or police justice in the county, or before the mayor, re- 
corder or city judge of the city where he resides. 

Warrant. S 928. If the complaint be made in the absence of the 

when com- ^ ■*■ 

Slad"e*in defendant, and the facts be proved to the satisfaction of 

sence^f thc magistrate, he must issue a warrant, signed by him, 

feSdant. with his name of office, to a peace officer of the county or 

city, commanding him to arrest the defendant and bring 

him before the magistrate forthwith, or at a specified time 

and place, to answer the complaint. 
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§ 929. The peace officer must accordingly execute the ^^^l^ 
warrant, by arresting the defendant and taking him before SHecutld. 
the magistrate. 

§ 930. The magistrate must immediately, or at a time Hearing 
to which he may, for good cause, adjourn the matter, pro- Jom^it!^* 
ceed to hear the allegations and proofs of the parties, and if chMjimr *" 
the complaint ^pear to be well founded, must commit the fendant. 
defendant to the county jail, or in the city of New York, 
to the city prison of that city, for not exceeding one month, 
at hard labor, where he must be confined in a room with no 
other person ; or may, by a certificate, signed by him with 
his name of office, discharge the defendant from the service 
of his master, and the master from all obligations to the 
defendant. 

§ 931. If a master be guilty of cruelty, misusage, refusal S^i?^sfthe 

^£ • • 1 i\_ • I -I * 1 J.' master, for 

of necessary provisions or clothing, or any other violation cruelty, 
of duty toward his apprentice or servant, as prescribed by S^^**J}f' ' 
special statutes, or by the indenture or contract of service, ^^^^' 
the apprentice or servant may make complaint on oath, to 
any of the magistrates mentioned in section 927, who must 
summon the defendant before him, at a specified time and 
place. 

§ 932. The magistrate must immediately, or at a time Hearing 
to which he may, for good cause, adjourn the matter, pro- Stsmfsstng 
ceed to hear the allegations and proofs of the parties, and charing 
if the complaint be well founded, must, by a certificate prentl^or 
under his hands, with his name of office, discharge the 
apprentice or servant from the service of his master ; or it 
not, he must, by a similar certificate, dismiss the complaint, 

§ 933. The preceding sections of this title do not extend ^^^^J^^« 
to an apprentice, whose master has received, or is entitled Sables"" 

to• A 'jii' 'i»j? apprentice 

receive, a sum oi money with him, as a compensation loi with 

1. .. ^ ' . -^ ' ^ whom 

hs instruction. ^ ™ooey *» 

. or agreed 

§ 934, Where money is paid or agreed to be paid, or c^'ompiaint 
binding out a clerk or apprentice, he inay make the coir m^ter id 
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j»^*» c«^ plaint mentioned in section 981, and the magistrate to 

tioii there- ^]i0m \^ jg made must examine it, as provided in section 

982, and on snch examination, may make such order and 

direction between the parties, as the justice of the ease 

may require. 

If com- 8 936, If, in the case mentioned in the last section, the 

fwd ^th ™" complaint cannot be compromised, the mi^istrate must take 
SThSd to ^ written undertaking from the master, for his appearance 
geSionsf at the next court of sessions of the county, in a sum, and 
with sureties approved by him. 

Proceed- >J 936. Upou hearing the parties, the court may, by an 
d2r*of\he' ^^'^^^ entered upon the minutes, direct that the clerk or 
court. apprentice be discharged from service, and that the money 
paid or agreed for in binding him out, be refunded, if paid, 
to the person who advanced it, or his personal representa- 
tives, or if not paid, that it be discharged, and that any 
security given therefor be delivered up or canceled. 

Complaint § 987. The master of a clerk or apprentice, where 
cSilorap- ^^^®y is paid or agreed for on binding him out, may make 
where^' the complaint mentioned in section 927, and the magis- 
pidd o'^ " trate to whom it is made must proceed thereupon, as pro 

asreed for Xi ' x 

Sprentice ^^^^ ^^ scctious 928 to 930, both inclusive, and may 

t?tp^^ discharge the complaint, or if in his opinion it be Avell 

'*"**'** founded, may take a written undertaking, in a sum and 

with sureties to be approved by him, for the appearance of 

the clerk or apprentice at the next court of sessions of the 

county. 

^oceed^^ § 938. Upou hearing the parties, the court may proceed 
^J^^the' ^s provided in section 936, and may punish the clerk or 
^" apprentice, by fine or imprisonment, or both, as for a mis- 

demeanor. 

indwituni g 939 Upon the death of a master to whom a person 
vice, how'' has been bound to service, as clerk, apprentice or seivant, 
SimStSr ^y ^^^ county supenntendents of the poor, or by the over- 
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seers of the poor, or in the city of New York, by the com- 
missioners of charities and corrections, the personal repre- 
sentatives of the master may, with the written consent of 
the clerk, apprentice or servant, acknowledged before a 
justice of the peace or police justice, assign the indenture 
or contract of service to another, who thereby becomes 
vested with all the rights of the master. 

§ 940. If, in the case mentioned in the last section, the ra, 
written consent of the clerk, apprentice or servant be 
refused, the assignment ma)^ be made with the same effect, 
under an order of the court of sessions of the county, upon 
fourteen days' notice of the application therefor, to the ap- 
pi'entice, or to his parent or guardian, if there be any in 
the county. 



TITLE X. 

OF CRIMINAL STATISnOGk ' 

Sectioit 9^1. District attorney to farnish statement. 
942. Duty of clerk. 
948. Sam«. 

944. Same. 

945. Sheriffs report. 

946. Same. 

947. Form of report. 

948. Consequence of neglect. 

949. Duty of secretary of state. 

§ 941. Within ten days after the adjournment of any District 
criminal court of record in this state, the district attorney t"? JraSh 

' , , statement 

of the county in which the court shall be held, must fur- 
nish to the clerk of the court such a description of the 
offense committed by every person convicted of crime, 
abridged from the indictment, as would be sufficient to 
maintain the averments relating to such offense, or necessary 
to be made in an indictment for a second offensa 
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SSS^' § ^'*^- Within twenty days after the adjournment of 
any criminal court of record, the clerk thereof must trans^ 
mit to the office of the secretary of state such statement 
furnished by the district attorney^ of all convictions had at 
such court. 

Same. g 943. Within twenty days after the adjournment of 

any criminal court of record, the clerk thereof must also 
transmit to the office of the secretary of state a duly certi- 
fied statement of the number of indictments tried at such 
court, specifying the number for each separate offense, the 
number on which convictions were had, and on which de- 
fendants were acquitted, and of indicatments against persons 
who were convicted on confession, and against persons 
who were discharged without trial. 

Same. § 944. On or before the fifth day of every month, the clerk 

of each county must transmit to the secretary of state copies 
of all certificates of convictions made by any court of spec- 
ial sessions, and required by law to be filed with such clerk, 
and which have been filed in the office of the county clerk 
during the previous month, 

sherirs § 945. A report must be made by the sheriff of every 
county in which there is a city, on the first day of every 
month to the secretary of state, of the number of persons 
convicted in city courts, courts of special sessions, and police 
courts during the preceding month. Such reports must 
specify the crimes, the whole number convicted, the sex, 
age, nativity, and whether niarried or single ; the degree of 
education, religious instruction, whether parents living or 
dead, temperate or intemperate, and whether before con- 
victed or not of any crime. 

Same. § 946. Within twenty days after the adjournment of 

any criminal court of record, the sheriff of the county in 
which such court shall be held, must report to the secre- 
tary of state, the name, occupation, age, sex, and native 
country of every person convicted at such court of any 
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offense, and the degree of instruction which each person so 
convicted has received, and also such other items of infor- 
mation in relation to such canvicts and their offenses, as 
the secretary of state shall require, 

§ 947. The report required by this title must be made Form^ of 
in the form prescribed by the secretary of state. 



report. 



§ 948. For every neglect of magistrate, clerk, or sheriff conse- 
to comply with the requirements of this title, he forfeits neglect, 
the sum of fifty dollars, to be recovered in a civil action, in 
the name of the people of this state. 

§949. The secretary of state must cause this title to be Duty of 
^ , secretary 

published, with forms and instructions for the execution of <>' state, 
the duties therein prescribed, and to be distributed among 
the officers therein mentioned ; the expense of which must 
be paid by the treasurer, on the warrant of the comptroller. 
He must also annually report to the legislature, the results 
of the information obtained in pursuance of this title. 



TITLE XI. 

MISCELLANEOUS PROVISIONS, RESPECTING SPECIAL PROCEEDINGS 

OF A CRIMINAL NATURE. 

Secjtion 950. Parties to a special proceeding, how designated . 

951. Provisions respecting entitling affidavits, applicable. 
95d. Courts and magistrates to issue subpoenas, and punisb disobedi- 
ence of witnesses. 

§ 950. The party prosecuting a special proceeding of a Parties to 
criminal nature, is designated in this Code as the com- f^'^g^g®^ 
plainant, and the adverse party as the defendant designated 

§ 951. The provisions of this Code, in respect to en- Provisions 

• . . . • . . . respectingi 

titling affidavits m a criminal action, are applicable to Jffidavks 
special proceedings of a criminal nature, — '^''- 

§ 952. All courts and magistrates having before them and nfagis- 
special proceedings of a criminal nature, may issue sub- issue sub- 

A A o ... pcenas^and 

poenas for witnesses, and punish their disobedience in the Sbedlence' 
same manner, as in criminal actions. nei^es". 

30 
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GENERAL PBO VISIONS AND DEFINITIONS AP 

PLIGABLE TO THIS CODE. 



Section 953. AbatemeDt of nniRance. 

954. Ko part of this Code retroactive, unless expressly so declared. 

955. Present tense includes future, &a 

956. DefiniUon of " writing." 

957. Definition of "oath." 

958. Definition of * * signature." 

959. Definition of *^ magistrate.'* 

960. Definition of ** peace officer," 

961. Definition of ** court of sessions." 

962. To what actions and proceedings this Code applies, 

963. When Code to take effect. 



Abate- 8 963. "Where a person is convicted of keeping: or main- 

mentof ... it •" i i-t 

nuisance, taming a public nuisance, and sentenced to punishment, the 
court may in its judgment, in addition to or in place of 
other punishment, direct that the nuisance be abated, and 
issue an order to the sheriff of the proper county to exe- 
cute the judgment as therein directed. 

No part of § 954. No part of this Code is retroactive, unless ex- 

this Code o jr 7 

ttv".mles8 pressly so declared. 

expressly 
BO de- 
clared. 



Present 

tense 

Includes 

future, 

&c. 



§ 955. Unless when otherwise provided, words used in 
this Code in the present tense, include the future as well as 
the present. Words used in the masculine gender compre- 
hend as well the feminine and neuter. The singular num- 
ber includes the plural, and the plural the singular. And 
the word " pei'son " includes a corporation, as well as a nat- 
ural person. 

Definition S 956. The term " writine^ " includes printincr. 

of "writ- ^ o jr o 

ing." ^ \ 

Deflnition § 957. The term " oath " includes an aflSrmation. 

of "oath." ^ 
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§ 958, The term " signature " includes a mark, when "^S^^^^^^^ 
the person cannot write ; his name being written near it, '^^^'^ "^ 
and the mark being witnessed by a person who writes his 
own name as a witness, except to an affidavit or deposition, 
or a paper executed before a judicial officer ; in which case 
the attestation of the officer is sufficient. 

§ 959. Unless when otherwise provided, the term Definition 
" magistrate " signifies any one of the magistrates men- trate?^ * 
tioned in section 147. 

8 960. Unless when otherwise provided, the term Definition 

•-' ^ ^ ■■• ' , of **peace 

'* peace officer " signifies any one of the officers mentioned officer." 
in section 154. 

§ 961. The term " court of sessions " includes " the Definition 
court of general sessions in the city and county of New ^^^^k, 
York," wherever such inclusion does not conflict with other 
provisions of this Code. 

§ 962. This Code applies to criminal actions, and to all J^?tJJ^f 
other proceedings in criminal cases which are herein pro- ce^di'lJi's 
vided for, from the time when it takes effect ; but all such applies. * 
actions and proceedings, theretofore commenced, must be 
conducted in the same manner as if this Code had not been 
passed ; except that if in any local statute confined, by its 
terms, to a town or village or to a county or city other 
than the city and county of New Yoik, any proceeding is 
prescribed, in addition to those prescribed by this Code and 
not inconsistent with it, the same shall remain unaffected 
by it. 

§ 963. This Code shall take efEect on the first day of when^^ 
September, 1881. When construed in connection with other ||^^^ 
statutes, it must be deemed to have been enacted on the 
fourth day of January, eighteen hundred and eighty-one, so 
that any statute enacted after that day is to have the same 
ejffiect as if it had been enacted after this Code. 



J 



INDEX. 



Adjournment, court may make during absence of jury 

final, discharges jury 

Affidavits, application of provisions respecting 

need not be entitled 

Albany, court of special sessions in 

Amendments to exceptions, when deemed assented to 

of indictment, when allowed 

Appeal substituted for writs of error and certiorari 

parties on, how designated 

when defendant may bring to supreme court. ; 

when people may bring to supreme court 

when lies from supreme court to court of appeals 

matter of right 

when must be brought 

how taken §§ 532, 523, 524,525 129,130 

by people does not stay judgment 

by defendant to supreme court, when stays judgment 

by defendant to court of appeals, when stays judgment 

stay on, not to be granted but on notice 

effect of .530, 

clerk on, to transmit papers to appellate court 

dismissed, for irregularity 

for want of return 

argument of, how brought on .... ; 535, 

notice to defendant's counsel, when necessary 

papers by whom to be furnished, effect of failure to furnish 

proceedings on appellant's default 

number of counsel on argument 

defendant need not appear in person on 

judgment on. See Judgment. 

from courts of special sessions, judgment how reviewed 

when allowed 

how taken 

how allowed 

discharge of defendant on undertaking 

undertaking to be filed •. 

delivery of affidavit and allowance. 

return, when and how made 

compelling return 

further or amended return 

by whom and how brought to argument 

when to be dismissed 

service of copy return on district attorney 

people cannot be defaulted on argument, but defendant may 

to be heard on return 

what judgment may be rendered on 

judgment to be entered in minutes 

order on judgment of affirmance 

order on judgment of reversal 
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461 


112 
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516 
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519 


129 


520 


129 


521 


129 
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130 
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532 


131 


533 


132 
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182 


750 
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751 
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757 
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Appeal — Continued . 

proceedings when new trial ordered 

proceedings to effectuate judgment, to be had in court of sessions, 

defendant may bring to supreme court 

judgment of supreme court on final 

proceedings to effectuate judgment of supreme court 

in bastardy proceedings, who may appeal and in what cases 

how taken ^. .. ,. , 

Apprentice. See Master. 

Arrest defined , 

by whom to be made 

others to aid officer when required 

under warrant, when may be made 

how made ... #...«,.* • 

no unnecessary restraint allowed 

officer must state his authority 

defendant fieeing, ofiicer may use necessary means to arrest 

when officer niay break doors, etc 175, 

by officer without warrant — when allowed 

when officer may break doors, etc 

on suspicion of felony. 

when officer must state authority and cause 

peace officer may take before magistrate one aiTcsted by by-stander, 

for crime committed in presence of magistrate 

by private person — when allowed 

person arresting must state cause 

must bring person arrested before magistrate or deliver him to peace 
officer . 

defendant to be delivered into custody on, for felony * . 

Arraignment, where to be had 

when defendant's personal presence necessary on 

defendant to be brought into court when in custody, when personal 

presence necessary 

Arrest of judgment, motion for, defined 

motion for, on what founded 

court may make, without motion 

motion for, when and how made 

defendant to be discharged or held on 

Bench waiTant, may issue on arraignment * . . . . 

how and by whom may be issued 

form of, in felony 

in misdemeanors 

how to be indorsed on taking of bail 

how served 

proceedings on, when defendant brought before magistrate of. 
another county 

defendant on bail may be committed, or until he give increased bail, 

committal, how enforced 

defendant entitled to counsel on , 

how made 

proceedings when defendant alleges that another is his true name, 

defendant to have time to answer , . 

how defendant may answer on 

may issue for arrest of baDed defendant on judgment 

may issue into one or more counties 

form of » . 

how served 

arrest on 

Bail, courts of sessions may let to § 39, sub. 

courts of oyer and terminer may let to 

who may take 

defined 
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Bail — Continued . 

when not allowed i 

before convictiott) when allowed 

nature of, before conviction. 

after conviction, nature of. 

on appeal, nature of 

who may admit to 557, 

when allowable by a magistrate 

when notice of application for, to be given 

form of order on application to court 

form of order on application to magistrate 

when subsequent application not to be made 563, 

effect of subsequent application for 

decisimi, when final 

by whom taken 

how put in, and form of undertaking 

qualifications of 

how to justify 570. 571, 572 

may be examined as to sufiSciency 573, 574 

decision as to sufficiency ^ — filing proceedings.. 

discharge of defendant on allowance of. 

discharge of defendants on bail 

after indictment for misdemeanor, defendant to be taken before 

magistrate 

after indictment, taking, for bailable felony 

if dissallowed, defendant to be detained 

after indictment — how put in — form of undertaking 

Sections 569 to 577, inclusive, apply 

on appeal, who may admit to 

notice of application 

qualifications of, and how put in 

forfeiture of, or deposit. » 

when and how discharged ' » 

to be enforced by action 

remission of. 

application for remission, how made and granted 

recommitment of defendant after bail, in what cases 

contents of order for 

defendant may be arrested in another county » 

recommitment — if order recite failure of defendant for judgment 

on conviction he must be committed 

when may be taken on recommitment 

by whom taken , 

form of 

qualifications of 

See Deposit; Information. 

Bastard, definition of 

who liable for support of . . 

when likely to be born, application to inquire concerning, how 

made 

examination and warrant 

magistrate and defendant defined 

proceedings when warrant to be served in another county 

magistrate in another county, may take undertaking for support, 

or for appearance of defendant 

on giving undertaking, defendant to be discharged 

if undertaking not given, defendant to be taken before magistrate 

issuing warrant 

provision in case such magistrate ifi absent or unable to act 

magistrate to associate another and make inquiry concerning 

charge . ^ 

. adjournment on security from defendant 

determination and order . - 
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Batitard — Continued. Sec. Page. 

if defendant adjudged the father, to pay costs and give security 

for support of child and mother, or for appearance at sessions. . . 851 205 

on giving security, to be discharged ; otherwise committed 863 206 

defendant to be committed pending examination, unless he gives 

security 853 206 

proceeding when security given on arrest out of county 854 206 

examination and order in such case 855 206 

proceedings to compel mother to disclose name of father 856 206 

if mother has property, may be ordered to support 867 207 

if she does not comply, to be committed, or discharged on under- 
taking 858 207 

magistrate may reduce amount ordered to be paid 859 207 

proceedings against absconding parents. ... 860 207 

papers to be transmitted 863 209 

court to hear evidence, testimony of deceased mother 864 209 

powers of court on 865 209 

when defendant to be discharged 866 210 

discharge of defendant in bastardy 866 210 

order of court on affirmance 867 210 

commitment on defendant on affirmance 868 210 

undertaking on appeal, when forfeited 869 210 

when mother bound to appear 870 210 

when court may order mother to support 871 211 

proceedings against mother on such order , . . . . 872 211 

costs on appeal, when awarded and how paid 873, 874 211 

when order of filiation vacated, proceedings 875, 876 212 

court to inquire into circumstances of parent committed for sup- 
port 877 212 

parent unable to support, may be discharged 878 212 

notice and examination before discharge 879 212 

discharge to be granted only by. court 880 213 

undertaking for support of bastard, when forfeited, how prose- 
cuted 881 213 

in whose name to be prosecuted, and action when maintainable, 

882,886 214 

evidence and measure of damages 883 214 

new action for subsequent breach 884 214 

costs against plaintiff, how recovered. . . 886 214 

Brooklyn city court, jurisdiction 26 9 

how composed 27 9 

court of special sessions in, jurisdiction 60 22 

Buffalo, superior court of, jurisdiction 28 10 

how composed 29 10 

terms 30 10 

Challenges, definition and divisions 359 92 

several defendants tried together, cannot sever 360 92 

to panel, defined 362 92 

how taken 863 92 

exception to ' 364 92 

if held sufficient, court may allow exception to be withdrawn 365 93 

if exception held sufficient, court may permit amendment of. .... . 365 93 

denial, how made, and trial thereof * . 366 93 

who may be examined on trial of 367 93 

if allowed, jury discharged 368 93 

if disallowed, jury impaneled . . 368 93 

to individual juror, when to be made 370, 371 93 

kinds of 370 93 

peremptory, defined . . 372 94 

number of peremptoiy 373 9^ 

for cause, defined 374 94 

general causes : 875 94 
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Challenges — Continued. 

particular causes •..,,,,..,,♦•..,,.,..• ... 

grounds of, for implied bias 

grounds of, for actual bias , ,..,,..,,..,, 

exemption as ground of, , ,, , ,.»...,.. 

causes of, how stated.. .*..., ,....*., , , 

exceptions to, and denial thereof. »*••....».... 

how tried, if desired 

jury challenged may be witness on. 

rules of evidence on 

order of taking by parties, , , , . , 

order of challenges 

Certiorari, writ of, abolished 

City courts. See Courts. 

Clerk of court of impeachments , , , , , 

oyer and terminer , 

sessions , , 

special sessions in city and county of New York , ... 

in city of Albany 

of court of special sessions in city and county of New York, term 
of office 

to enter reason of discharge of jury before verdict 

to record verdict. . , 

when to issue bench warrant 

to transmit papers to appellate court 

must issue subpoenas for defendant. • . . 

Code, application of ,.,... 

when to take effect , 

Commission, when defendant may apply for , ^ 

defined , , . - , . , ,•...,, 

application for, on what founded 

application for, when made to court 

application for, how made out of court 

notice of application for 

order for, when granted 

trial to be staved until return of 

interrogatories and notice of settlement 

cross-inteiTogatories 

interrogatories, what may embrace 047, 

direction as to return of , ,.,,,♦..,, 

how executed ,.....,. 

copy of § 650 to be annexed to 

how returned by agent , , 652, 

filing of 

returned by mail, how disposed of 

on return, to be open for inspection, clerk to furnish copies , . 

See Witness. 
Compromise of crime, when may be allowed 

leave for, how obtained 

order for, bar to another prosecution 

no public offense to T^e compromised 

Conditional examination. See Witness. 

Confession, when evidence and its effect , 

Coroner, when to summon jury, number to be summoned 

jury to be sworn ,.,... 

may summon witnesses and surgeon 

witness may be compelled to attend, and punished for disobedience 

verdict of jury 

testimony how taken and filed 

when to deliver inquisition to magistrate 

when warrant to be issued , 

form of warrant 

w^arrant, how executed 

31 
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Coroner — Continued. 

proceedings before magistrate on defendant being brought befot-e 
him, .-. . . . .-. ..-.....' ' 

clerk to furnish magistrate with copy inquisition 

to deliver property found on dead body to county treasurer. !....'. 

county treasurer to convert" into money and put to credit of county 

money, how and when paid to representatives of deceased 

to certify his accoirats to supervisors. ..■.....• 

when absent, in New York city, police officer to perform his duties 

compensation of ... . " 

Corporation, summons on information against 

forni of summons against 

sunimons, how served on * '...■..." ' . . 

examination of charge against 

certificate of magistrate on depositions 

when grand jury may proceed against 

appearance, plea and proceedings ,.'....*....,.,... 

fine against, how collected * 

Counsel,' defendant entitled to 

Courts, divisions : . . 

of cities. ... 

city, of Brooklyn 

superior, of Buffalo * 

mayor's, of Hudson .' 

recorder's, of "OsWego 

recorder's, of XJtica 

city, may send indictments to oyer and terminer . . . : I . . 

city, continuance of term. .* .* 

oyer and terminer, may send indictment to city. . . 

of sessions may send indictments to oyer and terminer or city 
court, when ... 

of oyer and terminer established in each county 

jurisdiction of 

may grant new trials 

may let to bail 

how composed 

writ and process Of, how tested 

clerks of 

of sessions, how composed 

when justice is disqualified, county judge designates 

disqualification of county judge, proceeding ou 

when and where held . . . 

order for holding terms, how published 

failure of county judge to designate term, proceeding on 

clerks of ;...... 

writ of process, how tested '. 

compensation of justice of 

of general sessions in the dty and county of New York, continued, 

jurisdiction 

divisions 

parts, by whom held .' 

pai*ts, when held, and duration 

accommodations for. 

of special sessions out of New York city and Albany, jurisdiction, 

exclusive jurisdiction. . . ..." 

limitation of jurisdiction of , 

of special sessions in Brooklyn, jurisdiction. 

in Oswego, jurisdiction 

bv whom held. ... .'. 

in the city and coimty of N"ew York, jurisdiction 

ofiicers of, how appointed 

when held .!..'.'.... .* 

in city of Albany, jurisdiction . . . ...i I . . : .* i . '. 
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Oonits — Continued. Sec. Page. 

•by whom held.- .•.. ..-..ir.^. w. ©9 ' 24 

inability of judge to hold 70 25 

attendants : 71 25 

clerk of ; . . ^ . . . * * ; - , . . 72 25 

when and where held ^ 73 25 

police, jurisdiction 74 26 

police, election of « justices of 75 > 26 

to take and file oath » . . . . 76 26 

how to hold office 77 26 

compensation of *...*.*..... 78 27 

chargie to juiy ; , , 420 103 

when to advise acquittal '. 410 102 

when to order view .....; ; — 411 102 

when may discharge jury 400, 402 100 

when may disoharge or detain defendant . < 403 101 

to admonish jury , . 415 ^ 103 

to decide questions of law 417, 419 . 103 

when, may direct reconsideration of verdict 447, 448 109 

when to commit defendant to insane asylum 454 111 

may arrest judgment without motion ♦ . . 468 » ". 114 

to appoint time for pronouncing judgment 471 116 

may inquire into circumstances of aggravation or mitigation ,463 118 

Criminal action, definition of * .... * ^ , , • 5 2 

in what names prosecuted 6 2 

Defendant, in criminal action, who is 7 ^ 

entitled to counsel *..... 8 . 8 

to speedy trial ... * v. : 8 8 

to produce witnesses .....*.. ^ . . '8 8 

not compellable to be witness 9 3 

not to be subjected to unnecessary restraint before conviction ..... 10 3 

Demurrer, grounds of ;....; * . 323 84 

how put in, and form 324 85 

when heard 385 « 85 

judgment on 826 85 

judgment for defendant' on, bar, unless resubmission directed 327 85 

effect of judgment for defendant on, without resubmission , . . 328 85 

proceedings on resubmission after judgment for defendant on • 829 85 

proceedings on disallowance .....*...; 330 85 

what grounds of demurrer can be availed of on general issue and 

in arrest '. Sol 85 

Deposit instead of bail, when and how made 1 . . . . 586 » 144 

may be substituted for bail already given . . . : ; 587 145 

bail may be substituted for ^ 588 145 

when to be applied to payment of fine * 589 145 

forfeited, how disposed of , 696 147 

Deposition on conditional examination, by whom, when and where 

filed '. : .... '630 155 

when may be road in evidence . * * 631 155 

wheU excluded from evidence 632 155 

objections to, on reading ... 633 155 

on commission, may be read in evidence; what objections may be 

taken •......*,.. 657 160 

Discharge of jury before verdict, effect of. 430 106 

final adjournment of court effects. 482 106 

when all of jury do not appear at verdict. * ... r^. ... . . . . . i 433 107 

of defendant on verdict. 452 • 110 

on aiTest of judgment. 470 ' 115 

Dismissal for failure to indict. . . » * • ^ 667 164 

to bring to trial • . , , 668 164 

' court may order continuance and release of defendant . on ^bail, or • - * 

his own recognizance .../. ^ ........... i ,* ^ . , .^ .... 669 • : 164 
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Dismissal-^Continued. 

effect of ^ ... * . ^ .. ^ .*..., • 

of indictment, hpw made* • ,..-•,•.., 

order for, when bar to another prosecation . . , ,,•...,..... 

Disorderly persons, who are ,.«..«..,.,,,,.,.• t 

warrant to issue on complaint , « « 

security to be required , , » 

discharge or conviction ; form of certificate of conviction • .^ . < . . , 

certificate to be filed; commitment ,,,.,,.,.,,,.,>,.,»,«. 

undertaking, when forfeited 

how prosecuted, and proceeds, how applied., . .' , 

new security may be required 

discharge of person committed. 

list of disorderly persons, keeper of prison to return. 

examination by court 

court may discharge or bind. out. 

may commit ; term of imprisonment 

materials and implements may be procured for labor. 

expense of same, how defrayed 

District attorney to attend and advise grand jury., ...«..•»..•••« 

to iiave access to .grand jury » 

to attend inquiry concerning insanity of defendant sentenced to 

death • * 

Divisions of Code .». •...•,. «,.•-••..••••.. 

Election of police justices 

Errors and mistakes* .when disregarded ,..., .«.«..kb».. 

Escape — arrester. may pursue and retake •. » . . 

in retaking^ pursuer may break doors, etc , ..--.< 

Evidence, rulesof . . . . . ^ * . . 

on trial for treason , . . . . 896, 397 99, 100 

on trial for conspiracy ; . ." .»..*.. «,.....»... 

convictioncannot.be had on uncorrpborated testimony of aoccnn- 

. of character of habitual criminal on subsequent trial 

Examination, magistrate must inform prisoner of charge, etQ , 

must allow prisoner time and opportunity to send for counsel . » . , # 

on appearance of counsel, examination or bail ...*.... 

adjournment ^ .,...,.♦....*♦ •,. . • . ., 

on adjournment, prisoner committed or bailed ,.,.,.»....«••,.,•«. 

form of commitment ,.»,....,..,,.....,,. 

magistrate must read depositions to prisoner 

examination of. witnesses , ... 

magistrate must inform prisoner of his right to make a statement^ 

must note prisoner's waiver of right ...... ^ » 

statement, how taken , 

prisoner's answers to be read to him ....,...,..., ♦ *. . * > 

statement, how authenticated 

prisoner's witnesses to be s.worn and examined , . , , , ,;...... 

witnesses to be kept apart. ,,.,,,. ,....,*. ^ « . • * 

who may be excluded 

testimony^ how taken and authenticated ...,,, ...,♦.. • 

depositions and statement, how and by whom kept ....••, 

defendant entitled to copies , . » 

defendant, wjien and how to be discharged/. 

defendant, when and how to be committed. , 

form of order of commitment •...•«..«».. 

order for bail , •.,..., 

defendant to choose how to be tried ..«.. >..,.....«.,.«..4 

form of commitment for baiL *•*«,. .••,..«^..*.» 

commitment to be signed and delivered * *.. 

fonn of commitment . 

magistrate may exact undertaking for appearance from witnesses. . 
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EUttmination— Continued. Sec. Page. 

may require 8e<^urity for appearance of witnesses 216 61 

such security may be required from infants and married women ... 217 61 

in default of such secunty, witnesses may be committed 218 61 

but if unable to give security, may be conditionally examined and 

dischnrged 219 62 

but not so of prosecutor or accomplice 220 62 

on discharge of prisoner, depositions and statements to be returned 221 62 

preliminary, waived by request for trial by court of special sessions 732 178 

Exceptions when may be taken . 455 111 

to be settled, signed and filed • . • ^ . . ^V 456 112 

at trial, how taken '..'.......'.* 457 112 

after trial, how settled ; : '. .458, 450 112 

enlarging time for exceptions 460 112 

when deemed abandoned » 401 112 

when deemed assented to 461 112 

Execution, on judgment, except of death, certified copy of judgment to 

be fnrnished officer 466 119 

commitment. 487 119 

of judgment of impiisonment, by whom and how executed 488 119 

duty of sheriff on 489 120 

power of sheriff on 400 120 

capital, warrant of 4t51 121 

time of •.. 492 121 

judge to transmit papers to governor , 493 121 

when day for, has passed, convict to be brought up on warrant. . . . 508 128 

court when to order ...».*......... 504 124 

to be by hanging .•.. ,. 505 124 

when to be inflicted * ... * 506 ' 124 

who to be present at , ......,..*.... 507 124 

sheriff to certify v'JOS 135 

when to be inflicted by sheriff of adjoining county. 509 125 

Former acquittal, what does not amount to 340 87 

what is 341 87 

Foi-mer conviction or acquittal, when bar 139, 140 44 

Fugitives from justice to this state, to be delivered up on demand of 

governor 827 199 

magistrate to issue warrant 828 199 

proceedings for arrest and commitment 829 199 

when and for what time to be committed 830 199 

admission to bail 831 199 

district attorney to be notified 882 200 

district attorney to notify governor 833 200 

person arrested to be discharged unless arrested on governor's 

warrant 884 200 

magistrate to return proceedings ; proceedings thereon 835 200 

from justice from this state to another, accounts of persons procur- 
ing suiTcnder of, liow paid 836 200 

no public officer to receive compensation for procuring return of. . . 837 201 

Ckneral sessions, in the city and county of New York, court of 16 

Governor may require opinion of judges and. attorney-general on capi- 
tal sentence 494 121 

alone, has power to reprieve 495 121 

duty concerning inquisition of insanity 499 122 

duty on inquisition of pregnancy of convict 502 123 

may grant reprieves, commutations and pardons 692 170 

may suspend execution for treason 693 170 

to communicate reprieves, commutations and pardons to legislature, 694 170 

may require report of case, how and from whom 695 171 

must file papers on application for reprieve, commutation or pardon, 698 171 
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Grand jury definpfl.. ^ ,.,.,.., *..... 

number and quoram 

for what courts and when to be drawn 225, 226 

order for drawing , 

misdesciiption in order 

mode of selecting 

additional grand jurors, when to be summoned 

how selected 231, 

how summoni^d 

summoning and couipelling attendance . . 

new, when to be summoned 

proceedings when more tiian 23 attend 

challenge of individual grand juror 

when panel may be discharged , 

causes for individual challenge 

how taken and tried 

decision on 

effect of allowing ,. 

when juror, not to be present at trial of 

violation, a contempt 

foreman to be appointed 

oath to foreman ... 

to other grand jurors 246, 

charge to 248 

retirement of 

clerk, appointment and duties 

discharge of , . . 

power of 

foreman to adniinister oath to witnesses 

evidence receivable by 2^5, 

power to order evidence produced 

degree of evidence to warrant indictment 

grand jurors must disclose crimes within their own knowledge ... 

to inquire as to prisoners not indicted, state of prisons and conduct 
of officers 

to have access to prisons and records 

may ask advice of judge or district attorney 

to be alone during discussion and voting 

to keep proceedings secret 

members, when bound to disclose testimony 

not to be questioned for conduct 

concurrence of twelve jurors necessary to indictment 

indictment to be indorsed 

transmission of depositions and statement, when no indictment 
found 

effect of dismissal of charge 

names of witnesses to be indorsed on indictment. . . 

indictment, to be presented in court by foreman 

Impeachment, court for trial of 

power of 

how composed , 

presiding judge 

clerks and officers 

seal 

time of holding '. 

oath to members 

adjournment and sessions 

writ and process how signed 

compensation of officers 

articles of, must be delivered to president of senate 

copy of articles and notice to appear and answer, to be served 
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Impeachment — Continued. Sec. Page. 

service of articles^ how made ; 120 89 

proceedings on defendant's default 121 39 

defendant appearing, must answer or object »,.... 122 39 

form of objection or denial ^ 123 39 

proceedings on objection or denial 124 39 

two-thirds vote necessary to conviction 123 39 

judgment on conviction, how pronounced. 126 40 

adoption of resolution of conviction 1 27 40 

nature of judgment of conviction • . v ^ ^^ ^^ 

officer impeached, disqualified until acquittal % • . . ..... 121) 40 

of president of senate, proceedings on 130 40 

if offense criminal, prosecution not barred by 131 40 

Indictment^ crimes must be prosecuted by. 4 2 

when crimes not to be prosecuted by.. 4 . . 2 

found in city court, may be sent to oyer and terminer 33, 34, 35 11 

in sessions, when sent to oyer and terminer or city court 40, 41 14 

how to be indorsed 208, 271 72 

how to be presented ; 272 72 

when to be read to defendant * . . . , 309 81 

when defendant to be furnislied with copy . 309 81 

defendant to have time to answer 311 82 

how defendant may answer 312 82 

may be set aside on motion. 313 82 

when deemed found 144 45 

what crimes to be prosecuted by 222 62 

defined 254 69 

first pleading on part of people . . . . ^ 274 73 

what to contain •. : 275 73 

form of 276 74 

fictitious name, discovery of true name 277 . 75 

must charge but one crime 278 75 

but crime may be charged in separate counts to have been committed 

by different means '. 270 75 

same acts constituting different crimes may be charged in different 

counts 279 75 

statement as to time of commission 280 75 

eiTor as to person injured or intended to be injured, not material.. . 281 75 

construction of words in 282 75 

equivalents of statutory words 288 75 

when sufficient 284 75 

not invalidated by formal imperfections 285 76 

presumptions of law and matters of judicial notice need not be 

stated in 286 76 

pleading a judgment 287 76 

pleading a private statute 288 77 

requisites of, for libel 289 77 

for forgery of instrument destroyed or withheld, requisites of . . . . 290 77 

requisites of, for perjury or subornation 291 77 

against several, separate convictions or acquittals 292 77 

when amendment allowed 293 78 

course of trial after amendment of 294 78 

effect of verdict and judgment, after amendment of 295 78 

objections cognizable on motion, not to be raised in any otlier way, 314 82 

motion to set aside, when to be made 315 83 

if motion to set aside denied, defendant must immediately answer, 816 83 
if motion to. set aside is granted, defendant is to be discharged, 

unless court directs re-submission : 317 83 

if re-submission ordered, defendant to remain in custody or on bail, 318 83 
if re-submission ordered, . new indictment must be found before 

next grand jury discharged , 310 83 

order to set aside, no bar 320 83 
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Inf urmation defined «.•••*. 

examination on 

depositions, what to contain * . 

warrant of arrest, when may issue 

foiin of 

mnst contain name and description of defendant and statement 

of oflFense 

to whom directed 158, 155, 

who are peace officere 

iudoraement on warrant to another county 

proceedings on warrant for felony i 

proceedings on warrant for misdemeanor, bail 

proceedings on taking bail 

proceedings when bail not given 

on arrest, prisoner may be carried from county to county 

privileges and jwwers of officers when carrying prisoner through 
other counties 

proceedings when officer issuing warrant is unable to act 

defendant to be taken before magistrate without delay 

proceedings when prisoner taken before different magistrate from 

one issuing wairant •. 

Inquisition of jury concerning insanity of convict 

sheriff to transmit to governor 

of jury concerning pregnancy of convict 

Insanity of defendant after capital sentence, when sheriff to inquire 
into 

when pleaded, commissioners to be appointed, their proceedings . . 

if commission find defendant insane, proceedings on 

if defendant committed for, bail exonerated or deposit released.. . . 

detention of defendant for, proceedings on his becoming sane 

expenses of commitment for, how paid 

Intervention of public officers in general 

to prevent crime, how made 

by others in aid and by command of public officers 

Issue of fact defined 

how tried 



Judge, presiding, to transmit papers to governor on capital sentence. . . 
Judgment, on special verdict 

time for pronouncing, to be appointed by court 

to pay fine . r. . 

roll, how made up - . 

time for ])ronouncing .*.,«.. 

defendant's presence at .- » . . 

defendant in custody, may be brought before court on 

arraignment for . . , * ... * 

cause that may be shown against 

if no cause shown against, to be pronounced 

court may inquire into circumstances of aggravation or mitigation 

on appeal ( 

of reversal without new trial discharges defendant 

of affirmance, proceedings on 

of appellate court, how entered and remitted 

Jurisdiction, local, of public offenses 

leaving state to elude law 

when crime committed in two counties , 

of crime committed on boundarv of counties ... 

of crime committed on vessel 

of crime committed on railway train 

in case of libel , , . 

conviction or acquittal in another state or country 
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Jurisdiction — Continued. Sec. Page. 

coo viction or acquittal in another county of this state 140 44 

of appellate court ceases on remittitur , 549 134 

Jurors, for courts of sessions, order for drawing , 45 15 

for courts of sessions, jurors, how drawn , 48 15 

Jury, how formed 358 91 

who to be sworn as 387 97 

personal knowledge of juror, to be disclosed 413 103 

when may separate 414 103 

judges of fact 419 103 

judges of law and fact in libel ;• .... 418 103 

bound to receive law from court * . . 419 103 

may retire to deliberate .> 421 104 

to liave accommodations for deliberation 423 104 

when to have food and lodging 424 105 

when may take papers 425 105 

may take their own notes, but no others 426 105 

may return into court for information 427 105 

when to be discharged before agreement 428 105 

to be discharged if all do not appear at verdict 433 107 

when discharged without verdict, reason to be entered in minutes, 429 106 

w^hen discharged befoi-e verdict, cause to be again tried 430 106 

may be polled 450 110 

to inquire concerning insanity of convict k 496 122 

concerning pregnancy of convict 500 122 

Limitation of time for prosecution for murder 141 44 

for prosecution for other crimes than murder. 142 45 

for prosecution, when defendant out of state 143 45 

for prosecution, when indictment deemed found 144 45 

Magistrate defined w 146 46 

designated , « 147 47 

Masters, apprentices and servants : 

proceedings against apprentices or servants 927 228 

warrant in absence of defendant 928 228 

by whom and how executed 929 229 

hearing, commitment, discharge 930 229 

complaint against master 931 229 

hearing and proceedings 932 229 

apprentice with whom money is received 983 229 

proceedings by apprentice with whom money is received 984 229 

when master to be held 935 230 

proceedings and order thereon 936 230 

complaint by master against apprentice where .money is paid 937 230 

proceedings and order thereon 938 230 

indenture or contract, how assigned 939, 940 230-1 

New trial, defined 462 113 

when granted 463 113 

effect of granting , 464 113 

when to be granted 465 113 

application for, when to be made . .,, 466 114 

effect of order for 544 133 

courts of sessions may grant sub. 14 39 14 

courts of oyer and terminer may grant 22 7 

Nolle prosequi abolished 672 1 65 

New York city, general sessions in 16 

special sessions in 22 

Nuisance, abatement 953 234 

32 
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Oswego, recorder's couit of ; jurisdiction . . , • • 31 11 

recorder's court of, how composed « 32 11 

court of special sessions in ; jurisdiction , 61 22 

Outlawry, when application for, may be made , 814 IOC 

on what proof application to be made 815 196 

order that defendant appear .... 816 197 

publication of order ; 817 197 

judgment on appearance or default 818 197 

effect of judgment of 819 197 

filing judgment and transcripts 820 197 

judgment-roll,; of what to consist 831 197 

appeal from judgment of ..... . , . 822 197 

appeal how taken, and proceedings on , , 823 197 

effect of reversal of judgment of 824 188 

judgment of, does not prevent arrest to receive judgment on con- 
viction . . ' 825 198 

no other proceeding allowed 826 198 

Pardon, notice of application for, to be given to district attorney ..... 696 171 

notice of application for, to be pubBshed — . * . 697 171 

Parties, how designated 950 233 

Peace, security to keep 30 

Pleading, forms of, in criminal actions, abolished . . . . , 273 73 

defendant must demur or plead 321 84 

when demurrer and plea mustl>e put in 322 84 

Pleas, different kinds of 332 86 

how put in ' 333 86 

form of 384 86 

of guilty, how put in 835 87 

of msanity, how put in 336 87 

of guilty, may be withdrawn 337 87 

of not guilty, what is denied by 338 87 

what may be given in evidence under 339 87 

not guilty, when defendant refuses to answer , 342 87 

Police in cities and villages, organization and regulation . 100 33 

how ordered to attend public meetings. . 101 33 

courts... ... . 25 

out of ^cw York city, charge must be read to defendant in. , . 699 173 

plea, and how put in 700 173 

issue, how tried * . . . 701 173 

when defendant may demand juiy . 702 173 

jury, how summoned 703 173 

summoning jury and returning list 704 174 

depositing ballots for jury 706 174 

drawing jury 706 174 

challenge to jurors or jury - 707 174 

talesmen, when and how ordered and summoned 708 174 

punishing officer for not returning list ; issuing new order .... 709 174 

jury, number, and how constituted * . 710 175 

oath of jurors 711 175 

triftl, how conducted before jury 712 175 

jury may decide in court or retire ; oath of officer in custody, 713 175 

delivery and entry of verdict 714 175 

when jury may be discharged without verdict 715 1*^^ 

if jury discharged before verdict, cause to be retried 716 175 

judgment on conviction « 717 17o 

judgment for fine. 718 176 

discharge of defendant on acquittal; when prosecutor maybe 

ordered to pay costs 71^ ^JJ 

judgment against prosecutor for costs 720 17^ 

foim of certificate of conviction 7^1 IJ^ 

form of certificate on plea of guilty 7^^ 1'" 
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Police — Continued. 

certificate, when to be filed 

certificate, conclusive evidence , 

judgment^ by whom executed , 

fine received before commitment, by whom received and how 

applied ... 

fine after commitment, to whom paid, and how applied 

proceedings on neglect to pay over line 

may issue subpoena for witnesses, and punish disobedience.. 

punishment of jurors for non-attendance 

no fees to jurors or witnesses •. . • . . ... 

defendant to continue in custody, or be committed, until bail or 

judgment .....* :...... 

form of commitment 

commitment, by whom executed 

defendant to be bailed ....... 

bail, how and by whom taken 

form of undertaking for bail 

bail when forfeited, and action 

forfeiture, how and by whom remitted 

Police courts in New York city, how regulated " 

when to try ; , 

if jury demanded court must proceed to examination 

trial is without jury .,, 

clerk to issue subpoenas and enter proceedings. .......... 

fines before committal, how paid and accounted for. , , . 

other fines, how paid and disposed of , . , 

no transcript of conviction requisite ; certified copy minutes, con- 
clusive evidence 

Police justices, election of. , , 

to take and file oath 

how to hold oflice 

compensation 

Polling jury 

Poor persons — who may be compelled to support poor relatives 

order to compel such support 

court to hear case and make order. 

support, when to be apportioned , 

order, specifications of 

costs, by whom to be paid, and how enforced 

action on order ; 

parents having chargeable children, how proceeded against 

seizure and recovery of their property 

warrant and seizure, when confirmed or discharged 

warrant, when to be discharged 

sale and application of property seized 

superintendents of poor, powers of 

Pregnancy of female convict, when sheriff to inquire concerning 

Property stolen or embezzled, disposal of 

when delivered to owner 686, 687, 688 

how disposed of, when not claimed 

taken from person arrested, to be receipted for 

stolen or embezzled — duty of police clerks in city of New York, 

concerning. 

Punishment, only on legal conviction 

Recorder of city may hold court of special sessions 

Removal of justices and clerks 

of cause, all former writs and proceedings for, abolished 

when may be had 344, 345 

application for, how made 

stay for, how obtained 

decision on application to be indorsed , 
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Removal — Continned. 

application denied, cannot be renewed before another judge 

violation of section 349, misdemeanor and contempt 

when ordered, pleadings and proceedings to be transmitted 

when ordered, proceedings for removal of defendant 

order for, to be filed 

Remitting punishment, when allowed 

Reprieves, commutations and pardons, governor may grant 

Resistance, by whom may be made 

when lawful 

to process, when apprehended, aherilf may summon posse 

officer must certify names of reslsters 

refusal to obey summons to posse, a misdemeanor 

governor may order out militia to overcome 

Restraint, unnecessary, before conviction, unlawful 

Retroaction of this Code -. 

Return to appellate court remains there.- 

Riots, ])revention and suppression 

rioters to be commanded to disperse 

not dispersing, to be arrested ; 

one refusing command to assist in dispersing rioters, to be deemed 
rioter .* 

refusal of magistrate to exercise authority, a misdemeanor 

riotei*S not dispersing, posse to be summoned and arrests madu .... 

in casie of, military may be ordered out 

when military ordered out, bound to obey 

military ordered out, bound to obey orders of officer oi-dcrlng. . . . 

effort must be made to disperse rioters before attack by military. . . 

governor may declare county in insurrection when 

insurrection being declared, governor may order out militia. ... . 

governor may revoke proclamation of insuiTcction 

Search of person and premises of habitual criminal 

of person charged with felony, when ordered 

Search warrant, defined .' 1 . . 

upon what grounds issued 

requisites of afl[idavit for 

depositions to be taken before issuing. 

depositions, what to contain 

w^hen magistrate to issue 

form of 

by whom served 

officer may break doors and windows to execute 

oflScer may break doors and windows to liberate himself or assistants 

when may be served at night, and direction therefor 

within what time must be executed and returned 

oflicer to receipt for property taken 

how magistrate to dispose of property taken 

officer to return warrant, and deliver inventory, to magistrate 

magistrate to deliver copy inventory, and to whom.. 

when magistrate to take testimony 

testimony, how taken and authenticated 

when property to be restored to person from whom taken 

depositions, warrant, return and inventory to be returned, to what 
court and when 

maliciously procuring, is misdemeanor 

excess of authority by oflficer executing, is misdemeanor 

Second offenses. See Habitual Criminals. 

Sectmd prosecution, no person subject to , . . . 

Security to keep peace, information 

examination 

warrant of arrest 

proceedings if charge controverted 

when defendant discharged 
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Security — Continued. Sec. Page. 

when required •» .«,...».. 89 31 

effe<^ of refusal to give »•»»••••«••..•*.••» « « . . 90 31 

discbttrge after committal «< ,.,•»...••.»... . 91 , 31 

undertaking, when transmitted « • * 93 31 

when required for assault in presence of court » • » 93 31 

appearance of party undertaking « . 94 32 

defendant discharged on non-appearance of complainant » • 95 32 

proceedings on appearance of both parties . . . ^ 96 32 

undertaking, when broken • . • • 97 32 

undertaking, liow prosecuted , 98 32 

when not to be required .<..... .,.. . . » . 99 32 

Sessions, courts of, general provisions «...»•....« 37 12 

divisions of ...,•.. , . 38 13 

out of New York, jurisdiction 39 13 

Sheriff — duty of, on inquisition of pregnancy of convict 501, 502 123 

to make certificate of execution 508 125 

of adjoining county, when to execute capital sentence 509 125 

Special sessions, courts of 18 

in city and county of New York* . 22 

in city of Albany 24 

Statistics, criminal — district attorney to furnish 941 231 

duty of clerk ; 942, 948, 944 232 

sheriff's report 945, 946 232 

report, form of 947 233 

consequence of neglect » . 948 233 

secretary of state, duty of 949 233 

Surrender — how bail may surrender defendant 590 145 

by whom, when, and where defendant may be arrested for 591 146 

before forfeiture, releases deposit 592 146 

Subpoena defined 607 150 

may be issued by magistrate on information 008 150 

district attorney may issue, for grand jury 609 151 

district attorney may issue, for people, for trial 610 151 

clerk must issue, for defendant. 611 151 

foiTB of ' 612 151 

to bring books and papers, form of 613 151 

by whom served 614 152 

how served 615 157 

courts and magistrates to issue, and punish disobedience to 952 238 

Title . . .' 1 1 

Term of city court, when extended 36 11 

Trial, defendant entitled to speedy ,,..,.,,. p . 8 3 

appearance of defendant on 356 91 

after plea, defendant may have time to prepare for, 357 91 

jury, how formed , »...,.. 358 91 

order of 388 98 

defendant presumed innocent 389 99 

reasonable doubt of guilt entitles to acquittal 380 99 

reasonable doubt as to degree, rule as to 390 99 

joint indictments, rule as to separate trials ,, 391 99 

rules of evidence on 892 99 

defendant may testify — consequence of omission 393 99 

rule where testimony shows higher crime than that charged 400, 401 100 

when court may direct discharge. 402 100 

proceedings whoa defendant discharged for want of jurisdiction. . 

408, 404, 405, 406, 407 101 
proceedings when defendant discharged because facts charged do 

not constitute a crime. 408, 400 101 102 

when court may advise acquittal, and effect 410 102 

view of premises, wlien ordered 411 102 
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view; duty of officer to jury, on. . . . ,■ 412 102 

effect of knowledge of juror as to facts in controversy 413 102 

jui-y, when permitted to separate • -. ... 414 102 

judge to admonish jurors not to converse together nor form an 

opinion until submission 415 103 

if juror becomes sick and disabled, new jury may be impaneled . . . 416 103 

court to decide questions of law 417 ' 103 

in libel, jury may determine law and fact 418 • 103 

questions ol law for court, subject to exception; questions of fact 

for jury 419 103 

charge to jury 420 103 

jury may decide in court or retire. ....;...*.. 421 104 

defendant on bail, may be committed on 422 104 

Utica, recorder's court of, jurisdiction 31 11 

liow composed '32 11 

Vagrants, v^iio are ....................... ..., 887 215 

proceedings before magistrate 888 216 

child, how kept •... 889 217. 

duty of peace officers , , 890 217 

when to be. convicted, form of certificate 891 217 

certificate to be filed; commitment. . 892 218 

children begging, how disposed of 893 218 

peace officers to arrest disguised persons 894 218 

private citizen may arrest disguised persons 895 218 

peace officer may compel aid ... 896 218 

neglect or refusal to aid peace officer, a misdemeanor 897 219 

magistrate may depute elector to arrest disguised person 898 219 

Verdict, if, all jurors do not appear at, rest to be discharged 433 107 

when defendant must be present at 434 107 

manner of taking * . 435 107 

may be general or special . 436 107 

general, form of 437 107 

special, definition of , ; ' 438 108 

special, how rendered 439 108 

special, requisites of 440 108 

judgment on special 442 108 

special, when defective, new trial to be ordered 443 109 

when may be for specific degree 444 109 

when may be for commission of crime necessarily included in that 

charged : . . 445 109 

on joint indictment, may be agreed upon as to some and not as to 

others , 446 109 

when court may direct reconsideration . 447, 448 109 

informal, when judgment must be entered on 449 110 

jury may be polled 450 110 

to be recorded . , 451 HO 

when defendant to be discharged or detained on 452 HO 

proceedings on 453 110 

foi-m of, of acquittal for insanity 454 lH 

acquittal for insanity, when court to commit defendant to asylum . . 454 HI 

Warrant of arrest 86 30 

on information. ..,.,.... 152 46 

Warrant. See Bench Warrant. 

Witnesses, defendant entitled to produce 8 8 

defendant not compellable to be ......< 9 8 

• compensation of .; ; ^ 394 ^ 

Witness, when and how paid for expenses of attendance , . . , 616, 617 152 

out of county, how compelled to attend 618 152 
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Witness — Continued. 

how punished for disobedience of subpoena 

may be examined conditionally, for defendant 

conditional examination, when may be had 

what application for, must show 

application for, when made to court 

application for, how made out of court 

order for, when granted and what to contain 

before wliom taken . .'. 

if district attorney served with copy order and fails to appear, must 
proceed 

when not to proceed . . *..... 

testimony, how authenticated 

attendance, how enforced 

disobedience to attend or testify, how punished 

out of state, when may be examined for defendant 

"Words, construction of 955- 

Writs of error abolished 
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